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Introduction 

This statement is made by Edwin R. OINeill, Francis A. 

Orff, and Y. Stephen Pilibos, court-appointed representatives of 

Area I, and other landowners and water users in Area I, in connec- 

tion with the pending consideration by the State Water Resources 

Control Board (the "Board1I) of the December 1994 Draft Water 

Quality Control Plan for the San Francisco Bay/Sacramento-San 

Joaquin Delta Estuary (the I1Draft Plan1#) . 
Area I, the original area of Westlands Water District 

(the wDistrictft), consists of nearly 400,000 acres of prime 

farmland. Its principal source of irrigation water is the San Luis 

Unit ("Unitn) of the Central Valley Project ("CVP") operated by the 

Bureau of Reclamation (the @IBureaun). Area I farmers have 

purchased and applied to their lands 900,000 acre feet of such 

water since the late 1960s under water rights permits issued by the 

Board. 

This statement follows up upon the letter of our counsel, 

Smiland & Khachigian, dated February 22, 1995 (Exhibit 9 hereto), 

the oral comments of Christopher G. Foster, Esq. of that firm at 

the Board's February 23, 1995 hearing, and subsequent conversations 

between Mr. Foster and Board staff. 

The essence of our concern is that by adopting the 

objectives set forth in the Draft Plan, especially those relating 

to flow and CVP operations, the Board will be both acting in excess 

of its jurisdiction under the Porter-Cologne Water Quality Contract 

Act (the "PCAU) and jeopardizing its future jurisdiction under the 

Water Commission Act (the wWCA1l). While purporting merely to 



establish water quality objectives under the PCA, the Draft Plan 

includes flow requirements that could effectively modify and 

abridge water rights in permits issued by the Board under the WCA. 

The Bureau's actions to achieve these objectives, prior to any 

water rights adjudications by the Board, could effectively abolish 

the Board's authority to determine the allocation of state-created 

water rights, and violate its duties to enforce permits and prevent 

diversions. 

In Section I of this statement we suggest protective 

language to be inserted in any final version of the Draft Plan and 

in any adopting resolutions to make clear, among other things, that 

the Board (a) is only acting within the scope of its water quality 

regulatory jurisdiction, (b) is not foreclosing subsequent rulings 

within the scope of its water rights adjudicatory jurisdiction, and 

(c) is now taking vigorous action to enforce existing permits to 

appropriate water, and to prevent the unlawful diversion of such 

water, as required by law. 

In Section I1 we describe Area 1's existing water rights 

under statute, contract, permit, and judgment. In Section I11 we 

describe the regulatory schemes recently invoked by the Bureau to 

take or impair such rights. In Section IV we analyze the Board's 

authority and duties under the PCA, as well as the Board's duties 

under the water rights provisions of the WCA, with reference to the 

impact of the Draft Plan on Area I. And in Section VII we discuss 

certain policy implications of the current process. 



I. REOUEST FOR PROTECTIVE LANGUAGE 

In our counsel's letter of February 22, 1995 we said (at 

page 2) the following: 

"We would welcome the opportunity to discuss with 
the Board techniques for insuring that Area I t s  rights 
are not effectively modified or amended pending a formal 
water right decision. One such technique would be for 
the Board to require the Bureau to operate the CVP under 
the Draft Plan in a manner that gives full deference to 
Area 1's existing rights." 

That letter further stated (at page 12) the following: 

"It is the hope of the Area I parties that they can 
work with the Board and its staff and other interested 
parties in the coming weeks and months with a view to 
Board action with respect to the Draft Plan which 
protects Area I rights from direct or indirect impairment 
by the federal government." 

The same point was made by Mr. Foster on our behalf at the February 

23, 1995 public hearing. Board Chair Caffrey seemed to acknowledge 

the existence of, if not present the solution to, the problem 

facing Area I, when he responded: 

"Mr. Foster, thank you very much. I dontt quite 
know how to answer your concern. . . . 

ItI donlt have an answer in terms of how this 
proposed plan may or may not affect [Area I t s  alloca- 
tion] . 

The basic purpose of this document is to suggest such an answer and 

to ask the Board to implement it. 

After subsequent discussion with staff and independent 

analysis, the Area I representatives and farmers submitting this 

statement respectfully request that the Board insert in any final 

version of the Draft Plan and in any adoption resolutions protec- 

tive language substantially similar to the following: 



"NEITHER THE ADOPTION NOR THE IMPLEMENTATION OF THIS 

WATER QUALITY CONTROL PLAN SHALL BE DEEMED DIRECTLY OR 

INDIRECTLY TO ADJUDICATE OR DETERMINE THE EXISTENCE, 

NATURE, OR EXTENT OF ANY WATER RIGHTS, ANY MODIFICATIONS 

OR AMENDMENTS THERETO, THE OWNERS OR BENEFICIARIES 

THEREOF, ANY DUTIES OF THE U.S. BUREAU OF RECLAMATION AND 

ANY WATER OR IRRIGATION DISTRICT TO PROTECT OR PRESERVE 

SUCH WATER RIGHTS, ANY DUTIES OF ANY OTHER INVOLVED 

FEDERAL OR STATE AGENCY IN CONNECTION THEREWITH, OR THE 

RELATIVE RIGHTS, DUTIES, OR PRIORITIES AMONG ANY WATER 

RIGHTS CLAIMANTS AND ANY OTHER BENEFICIAL USERS OF THE 

WATER IN QUESTION. 'ANY SUCH ADJUDICATIONS OR DETERMINA- 

TIONS SHALL BE MADE AT A LATER TIME OR TIMES BY THE BOARD 

IN APPROPRIATE WATER RIGHTS ADJUDICATIONS OR BY A COURT 

OR COURTS OF COMPETENT JURISDICTION. ANY CLAIM OR 

DEFENSE IN SUCH LATER ACTION THAT THIS PLAN EFFECTS SUCH 

AN ADJUDICATION OR DETERMINATION MAY BE CHALLENGED AT 

THAT TIME AND IN THAT PROCEEDING ON THE GROUND THAT ANY 

SUCH ADJUDICATION OR DETERMINATION THEREON'WAS INVALID, 

UNAUTHORIZED, UNREASONABLE, OR OTHERWISE UNLAWFUL." 

We also ask the Board to take vigorous action under Section 1825 of 

the WCA to protect and defend Area 1's rights. 

11. AREA I RIGHTS 

At the February 23, 1995 public hearing Board Member Del 

Pier0 quizzed Mr. Foster about the existence, nature, and extent of 

Area 1's rights. Among other things, he said: "1 didn't understand 



Area I had any rights." Similar questions have since been raised 

by the staff. 

In fact, Area I has irrigated for three decades pursuant 

to strong water rights created, and currently in effect, under 

statute, contract, permit, and judgment. In this section, we set 

out an ovewiew of Area 1's water rights. 

Until recently the impairment of these water rights was 

unthinkable. In Barcellos I the Court took judicial notice that 

diversions of the type effected here create "economic catastrophe.I1 

Barcellos & Wolfsen. Inc. v. Westlands Water District, 491 F. Supp. 

263, 265 (E.D. Cal. 1980). Furthermore, the Ninth Circuit has 

noted: "The old policies deposit a moraine of contracts, convey- 

ances, expectations and investments. Lives, families, businesses, 

and towns are built on the basis of the old policies." Madera 

Irrisation District v. Hancock, 985 F.2d 1397, 1400 (9th Cir. 1993) 

cert. denied 114 S. Ct. 59 (1993). The U.S. Supreme Court's famous 

opinion in Ivanhoe Irrisation District v. McCracken, 357 U.S. 275, 

299-300 (1958) concluded: ". . . [I]t seems farfetched to foresee 
the Federal Government 'turning its back upon a people who had been 

benefitted by [the CVP]' [quoting the first Senator Gore] and 

allowing their lands to revert to desert. The prospect is too 

improbable to figure in our decision.I1 But what was once thought 

to be too improbable to consider has actually been happening in 

Area I in the last three years. At stake in this proceeding is 

whether the Board will allow -- indeed, perhaps enable -- the 
Bureau to turn its back on Area I, after all. 



A. FEDERAL RECLAMATION STATUTES 

In our December 20, 1994 memorandum of points and 

authorities (Exhibit 8 hereto) in support of our pending motion for 

judgment in the case of Westlands Water District v. U.S.A., we set 

out in detail (at pages 9-34) six rights, and the Bureau's correla- 

tive duties, with respect to irrigation water under federal recla- 

mation water. In our February 22, 1995 letter to the Board we 

briefly summarized (at pages 3-4) those rights and duties. 

Under federal reclamation statutes, the Bureau owes 

duties to Area I farmers (1) not to impair Area 1's state water 

rights, (2) to use the water for irrigation, (3) to use it in the 

Unit's service area, (4) to sell it for the purpose of repaying the 

costs of the project, (5) not to impair Area 1's judgment rights, 

and (6) to treat Area I equally with all CVP contractors. 1 

B. FEDERAL RECLAMATION CONTRACTS 

Our February 22, 1995 letter briefly describes some of 

the key terms of Area 11s 1963 water service contract with the 

Bureau (Exhibit 3 hereto). The 1963 contract was validated in a 

state court suit. At all times, Area I farmers have fully 

performed there~nder.~ 

Certain of the landowners submitting this statement have 
instituted litigation against the Bureau challenging its failure to 
construct and operate drainage facilities serving Area I. Sumner 
Peck Ranch. Inc. v. Bureau of Reclamation, 823 F. Supp. 715 (E.D. 
Cal. 1993). The district court has recently held that federal 
reclamation statutes establish such a mandatory duty. 

In Barcellos I11 the district court rendered certain 
advisory opinions about the Bureau's contractual duties under the 
1963 contract. Barcellos & Wolfsen, Inc. v. Westlands Water 

(continued ...) 



In 1965 the Bureau executed a repayment contract relating 

to construction of water distribution and drainage facilities 

within Area I (Exhibit 5 here). The farmers have also performed 

this contract. 

In the late 1960s and early 1970s Area I landowners 

executed recordable contracts with the Bureau agreeing to sell 

their excess lands at their "dryn value (Exhibit 4 hereto). All 

such excess lands have been sold and the buyers thereof now hold 

such lands under severe resale restrictions, as required under 

those contracts. 

For three decades, except in drought years and as 

discussed below, Area I farmers purchased, and the Bureau sold, 

900,000 acre feet of irrigation water. Service charges and repay- 

ments borne by Area I farmers represent a major portion of CVP 

revenues and cost recovery. Area I lands have been broken up, 

pursuant to federal acreage limitation policy. 

C. STATE APPROPRIATION PERMITS 

At the February 23, 1995 hearing Board Member Del Piero 

asked Mr. Foster the following question: "But . . . the Bureau 
actually holds the permits, the farmers do not? In fact, Area I 

farmers own the rights. 

( . . . continued) 
District, 849 F. Supp. 717 (E.D. Cal. 1993). The propriety of 
rendering such opinions, and their correctness, are currently under 
appellate review in the Ninth Circuit. OINeill v. U.S.A., No. 
93-17154. 



Our February 22, 1995 letter briefly summarized (at page 

5) the rights we possess under the permits issued by the Board 

(Exhibits 1 and 2 hereto). 

The permits provide for the "perpetual right" to use the 

water in question. The purpose of use is identified as "irriga- 

tion." The place of use is Area I, as each right is expressly made 

"appurtenantw to Area I lands. 

Our water rights under the permits were perfected when we 

first applied the water upon our lands. This occurred in the late 

1960s and early 1970s. 

The permits describe the Bureau as the I1trusteen of the 

right to use the water recognized thereunder. The District, too, 

is a lltrusteew with respect to such water. Ivanhoe Irrisation 

District v. All Parties, 47 Cal. 2d 597, 624 (1957) reversed on 

other grounds Ivanhoe, 357 U.S. 275. The Bureau and the District 

have also been described as I1intermediary agent[s],I1 as well as 

co-trustees, as to the water in question. Mur~hv v. Kerr, 296 F. 

536, 545 (D.N.M. 1923). 

The permits expressly provide that we and our fellow 

Area I water users and project beneficiaries are the l1true ownersw 

of the water rights covered thereby. This is in accord with well- 

established state and federal law. Ickes v. Fox, 81 L. Ed. 525, 

531 (1937); Nebraska v. Wvominq, 89 L. Ed. 1815, 1829-30 (1944); 

Nevada v. U.S., 77 L. Ed. 2d 509, 522 (1983). 

The Board, as issuer of the permits, also bears a special 

responsibility to protect Area I landowners1 rights thereunder. As 

stated in Section 1825 of the WCA, for example, the Board should 



". . . take viaorous actioq to enforce the terms and conditions of 
existing permits and licenses to appropriate water and to prevent 

the unlawful diversion of water." (Emphasis added.) In partic- 

ular, the Board should not permit -- let alone participate in -- 
any breach of trust by the Bureau or the District under the two 

permits. It must take vigorous action to prevent any such breach. 

D. 1986 STIPULATED JUDGMENT 

The 1986 stipulated judgment in the Barcellos case 

(Exhibit 6 hereto) is described generally in the February 22, 1995 

letter to the Board from our counsel (at pages 5-6). It enforced 

certain of the above rights against the Bureau and the ~istrict.~ 

Paragraph 22.1 of the 1986 stipulated judgment provides, 

in relevant part, as follows: ". . . Area representatives are 
hereby authorized to represent the two major areas of the District, 

Area I and Area 11, for the purposes of enforcement of [the litiga- 

tion provisions of] this Judgment . . . and Area concurrence under 
Paragraph[] 4.3 . . . above.I1 Paragraph 22.2 provides that the 
representatives of Area I shall include Edwin OINeill, Frank Orff, 

and Y. Stephen Pilibos. Paragraph 4.3 provides, in relevant part, 

as follows: "The District shall not enter into any contract which 

would modify the rights and obligations under the 1963 Contract 

The history of the litigation and terms of the judgment are 
discussed in greater detail in Barcellos I1 and several secondary 
sources. Barcellos & Wolfsen, Inc. v. Westlands Water District, 
899 F.2d 814, 817-19 (9th Cir. 1990); B. Wilson, "Westlands Water 
District And Its Federal Water: A Case Study Of Water District 
PoliticsfW 7 Stan. Envtl. L.J. 187 (1988); R. Wahl, Markets For 
Federal Water: Subsidies, Property Rishts, And The Bureau Of 
Reclamation (1989) at 107-24. 



prior to 2008, except with the concurrence of Area I . . . 
provided, that such concurrence may be obtained only by lack of 

objection [after 30 daysg notice] by Area I representatives 

. . . . I1 

111. RECENT INVOLUNTARY REALLOCATIONS 

For three decades Area I farmers have, except as 

discussed abovei purchased from the Bureau and applied to their 

lands 900,000 acre feet of CVP irrigation water. However, in the 

past three water years the Bureau has refused to sell to Area I 

farmers their full entitlement. In water year 1993-1994, a wet 

year, the Bureau effected a 50% glinvoluntary reallocationgg of 

Area 1's water. Last year the reduction was 65%. This year -- one 
of the wettest on record -- 25% of Area I g s  water is being diverted 
to the Delta for the benefit of sport and commercial fishers, duck 

hunters, and their environmental allies. What defenses does the 

Bureau offer to justify these involuntary reallocations of water 

protected by firm water rights? 

At the February 23, 1995 public hearing Board Member Del 

Piero asked Mr. Foster for clarification of the ground or grounds 

upon which the Bureau has based its actions. He asked whether the 

Bureau should not be "approached . . . for an affirmative answer 
one way or the other that the reason for the reduction is based on 

that or some other activitie~?~~ Board Chair Caffrey similarly 

said: !'It seems to me . . . that some clarification from the Bureau 
might be in the offing for you as to how they get to their 75 

percent allocation for your clients.Ig Area I representatives are 



seeking such clarification from the Bureau and will report their 

findings to the Board. What we know now is this: 

First, the Bureau is secretive and vague about the ground 

or grounds upon which it relies. As shown below, we believed that 

this is because each claimed ground is, when analyzed separately, 

completely lacking in merit. 

Second, the Bureau constantly shifts and vacillates among 

purported grounds. In each of the three years in question the 

alleged bases for the involuntary reallocations from Area I has 

been different. Indeed, the grounds have even shifted within a 

given year. 

Third, the consistent theme behind each and every one of 

the Bureau's alleged excuses has in essence been: "The Devil made 

me do it." Sometimes the Bureau points the finger of blame at 

Congress. At other times it points to one of its fellow agencies 

of the federal government. Now the Bureau appears bent on 

attempting to shift responsibility to the Board. 

A. WILDLIFE REFUGES UNDER CVPIA 

One body the Bureau has pointed the finger of blame at is 

Congress. It has claimed that certain involuntary reallocations of 

Area I water were mandated by Section 3406(d)(l) of the CVP 

Improvement Act ("CVPIAW). But for numerous reasons Congress did 

not direct the Bureau make those particular reallocations from 

Area I. Instead, the Bureau desires to effect them to implement 

its new policy preferences. 



For instance, Congress has made clear in Section 

3406(d)(1) that the Bureau, in implementing the initial increment 

of any refuge diversion, "shall endeavor to diversify sources of 

supply in order to minimize possible adverse effects on [CVP] 

 contractor^.^^ ~he'~ureau has not so diversified the sources of 

supply to minimize impacts on Area I. Instead, it has obviously 

concentrated the source of the refuge supply in the Unit and, by so 

doing, maximized the harm to Area I. 

Furthermore, Section 3406(d) (1) provides, as follows: 

IfThe quantities of water required to supplement the quantities 

provided . . . shall be acquired . . . in cumulating increments of 
not less than ten percent per annum through voluntary measures 

. . . which do not require involuntary reallocations of project 
yield." But the Bureau has relied upon such "involuntary realloca- 

tions. 

B. DEDICATION OF 800,000 ACRE FEET UNDER CVPIA 

The Bureau has also claimed that Congress commanded it to 

effect involuntary reallocations of Area 1's water under Section 

3406(b) of the CVPIA. But for various reasons that claim, too, is 

empty. 

For example, CVPIA section 3406(b)(2) directs the govern- 

ment to "dedicaten 800,000 acre feet of CVP yield for certain 

purposes. Such dedication of CVP yield does not include expro- 

priating major portions of Area 1's water. The language of the 

statute is elucidated by relevant legislative history. Senator 

Bradley, a chief sponsor of the CVPIA, described ltseveral ways that 



that 800,000 acre-feet could easily be obtainedw by "improving the 

supply side by a total of way over 800,000 acre-feetftt including 

the ttconservati~nw of water elsewhere and the "purchase" of water 

from others. 138 Cong. Rec. S17315 (daily ed. Oct. 7, 1992). None 

of eight specific forms of dedication envisioned by Senator Bradley 

involved a bald grab of any areats water. 

As a second example, Section 3406(b)(2) also directs the 

government to ttmanage" the 800,000 acre feet for certain rather 

ill-defined purposes. Neither salmon nor smelt protection is 

specifically mentioned as such a purpose. The section does state 

that the dedicated water shall be managed, among other things, to 

assist the Board in its efforts to "protect the watersw of the 

Delta. But, in our view, this does not embrace the regulation of 

Delta flow or Bureau operation of the CVP. 

C. SALMON PROTECTION UNDER ESA 

The Bureau has also claimed that certain actions taken by 

the National Marine Fisheries Service ("NMFSM) under Section 7 of 

the Endangered Species Act ("ESAt') compelled it to take Area I t s  

water. This purported excuse is also lacking in merit for various 

reasons, including the following two. 

The Bureau claims that its general duty to avoid jeopardy 

to salmon mandates that it involuntarily reallocate Area I t s  water. 

But federal reclamation statutes trump ESA, not the other way 

around, as the Bureau contends. In Carson-Truckee Water Conser- 

vancv District v. Clark, 741 F.2d 257, 262 n. 5 (9th Cir. 1984), 

cert. denied 470 U.S. 1083 (1985) the Ninth circuit said: It[W]e 



need not reach the question whether, given competing mandatory 

statutory directives, the Secretary would be required to use the 

projectts water entirely for conservation purposes under ESA 

. . . ." But the leading case which has considered the effect of 
ESA in connection with conflicting statutory mandates, Platte River 

Whoo~ina Crane Critical Habitat ~aintenance Trust v. FERC, 876 F.2d 

109 (D.C. Cir. 1989), 962 F.2d 27, 34 (D.C. Cir. 1992) ruled that 

ESA yields to a mandate in an agency's organic act, as follows: 

"The Trust. reads section 7 essentially to oblige the 
Commission to do whatever it takes to protect the 
threatened and endangered species that inhabit the Platte 
River basin; any limitations on FERCts authority 
contained in the FPA are implicitly superseded by this 
general command. . . . We think the Trust's interpreta- 
tion of the ESA is far-fetched. As the Commission 
explained, the statute directs agencies to @utilize their 
authoritiest to carry out the ESA1s objectives; it does 
not expand the powers conferred on an agency by its 
enabling act." 

Furthermore, under Sweet Home Cha~ter v. Babbitt, 17 F.2d 

1463 (D.C. Cir. 1994), ESA does not prohibit the continued sale and 

delivery of irrigation water to Area I as a "takingw of salmon. 

Instead, the concept of taking, in the context of operating a 

federal reclamation project pursuant statutory mandates, is 

narrowly interpreted, as it is under similar statutes. U.S. v. 

Havashi, 5 F.3d 1278 (9th Cir. 1993) (~arine Mammal Protection 

Act); Citizens Interested In Bull Run, Inc. v. Edrinaton, 781 F. 

Supp. 1502 (D. Or. 1992) (Migratory ~ i r d  Treaty Act); Seattle 

Audubon Society v. Evans, 952 F.2d 297 (9th Cir. 1991) (same). 



D. SMELT PROTECTION UNDER ESA 

The Bureau also has claimed that it is duty-bound under 

the general provisions of ESA to effect involuntary reallocations 

of Area 1's water to avoid jeopardy to or the taking of smelt. 

But, for the reasons stated in the Platte River Whoo~inq 

Crane case, ESAfs general jeopardy provision does not apply and is 

superseded where specific reclamation statutes mandate the sale and 

delivery of irrigation water. 

And, as in Sweet Home, the operation of the CVP in order 

to carry out its basic purpose of delivering irrigation water is 

not an ESA taking.4 

E. WATER QUALITY UNDER CWA 

The Environmental protection Agency ("EPA") suggests in 

its January proposed rules, 50 Fed. Reg. 810, 813, that "it is 

refraining from proposing direct revisions to the flow criteria,I1 

but, instead, has certain "habitat conditionsw for which the Board 

may exercise its "full discretion over allocation of watern in 

order to achieve. The EPA further states that the water quality 

criteria which it sets should be implemented by the Board "by 

making . . . revisions to . . . water rights . . . ." - Id. at 821. 

In Barcellos I11 the district court abstained from deciding 
these CVPIA and ESA issues, and the propriety of such abstention is 
currently under review in the Ninth Circuit. These issues are 
among those raised by our pending motion in Westlands. In Sumner 
Peck Ranch, as in the above actions, the government asserted as 
affirmative defenses to its mandatory statutory duty to provide 
drainage would-be countervailing environmental mandates under ESA, 
CVPIA, PCA, and the Clean Water Act ("CWAfr). In trial late last 
year, the district court held that there was no scientific or legal 
justification for such defenses. 



However, the CWA clearly provides that water rights may not be so 

abrogated. Section 101(g) thereof, 33 U.S.C. 1251(g), provides: 

"It is the . . . policy of Congress that nothing in 
this chapter [33 U.S.C. sections 1251-13771 shall be 
construed to supersede or abrogate rights to quantities 
of water which have been established by any State." 

The Draft Plan is allegedly being prepared, and made 

subject to adoption pursuant to Section 13170 of the PCA which 

authorizes the Board to Itadopt water quality'control plans . . . 
for waters for which water quality standards are required by the 

Federal [CWA]." The Draft Plan, by attempting to comply with, or 

otherwise substitute objectives equivalent to, EPA criteria, may 

not indirectly abrogate I8rights to quantities of water." 

IV. PROPOSED NEW JUSTIFICATIONS 

Uncertain about the viability of the purported excuses 

upon which it has attempted to rely so far, the Bureau seek out 

other agencies to blame for the involuntary reallocations it itches 

to make. In particular, it leads the current elfort to induce the 

Board to create two new purported grounds therefor, the water 

quality regulation currently proposed in the Draft Plan under the 

PCA, and possible future water rights adjudications under the WCA. 

A. WATER QUALITY REGULATION UNDER PCA 

(1) No Authoritv Over Flow Or O~erations 

The Draft Plan claims (at 7 )  that the Board may rely on 

its authority under the PCA to regulate flow and CVP operations in 

a water quality control plan. The Draft Plan argues that "the rate 

and quantity of flow, the direction of flow, and the operations of 



the water projects, including their export pumping," fall within 

the definition of water quality set forth in Water Code S 13050(g), 

and thus are capable of regulation. 

However, Section 13050(g) defines the "quality of waterw 

to mean the *8chemical, physical, biological, bacteriological, 

radiological, and other properties and characteristics of water 

which affect its use." The Draft Plan cites no authority which 

validates the Board's crabbed interpretation of this definition to 

include flow and operational restraints as "water quality." 

The February 22, 1995 comments of the Joint ~alifornia 

Water Users (the "Joint Usersw) correctly point out (at 3) that the 

Board took an opposite position in its 1991 proceedings. Addition- 

ally, the Joint Users cite (at 4) appropriate authorities which 

show that "[wlater flow and project operational parameters 

generally are not considered to be 'physical characteristicst of 

water and therefore cannot be considered attributes for which water 

quality objectives are appropriate.It The Area I parties join the 

Joint Users1 comments to the extent that they show that the PCA 

does not provide authority to the Board to set flow and operational 

obfectives in a water quality control plan. 

The Draft Plan suggests (at 7-8) that it may rely upon 

its statutory authority under the WCA concerning the adjudication 

and determination of water rights in order to include flow and 

operational mandates in a water quality control plan. 

First, the Draft Plan argues (at 7) that because Water 

Code Section 174 combined the "water rights and . . . water 
quality functions of state governmentw into a single governmental 



agency, the Board is authorized to consider both in the same 

proceeding. We disagree. The only case to consider such a 

combined procedure to date considered it ltunwise.u U.S. v. State 

Water Resources Control Board, 183 Cal. App. 3d 82, 119 (1986). 

Second, the Draft Plan claims (at 8) that Sections 

1242.5, 1243.5, 1257, and 1258 of the WCA, relating to the adjudi- 

cation of appropriative rights, support the Board's inclusion of 

flow and operational provisions in a water quality plan. The 

Area I parties agree with the Joint Users statement (at 4, fn. 3) 

that these sections in fact ''reflect the clear distinction the 

legislature has established and maintained between [water right and 

water quality]fun~tions~~ and do not support any claimed authority 

to include flow and operation mandates in a water quality control 

plan otherwise governed by the PCA. Section 1242.5 relates to a 

situation where the Board "may approve appropriation." Section 

1243.5 concerns the Board's "determining the amount of water 

available for appropriation." Sections 1257 and 1258 are only 

applicable when the Board is Itacting upon applications to appro- 

priate water." These sections are simply inapplicable to the 

Board's adoption of a water quality control plan pursuant to the 

The EPA recognized in its January 6, 1994 proposed rules, 59 
Fed. Reg. 810, 821, that only after the Board follows state 
procedures relating to modification of water rights permits, may it 
possibly regulate flows and project operations. The EPA said: 
"Under the CWA, the states have a primary role in developing 
measures implementing water quality criteria. EPA expects that the 
State Board would implement these salinity criteria by making 
appropriate revisions to operational requirements included in water 
rights permits issued by the State Board. Consistent with the 
mandates of section 101(g) of the CWA, the State Board has full 

(continued ...) 



Instead of suggesting that the Boardt s combined 

authorities allow it to reduce water allocations under permits when 

it legislates water quality objectives, the'~oard should be taking 

"vigorous actionn to protect rights to water under Section 1825 of 

the CWA. 

The Joint Userst February 22, 1995 comments state (at 5) 

that, notwithstanding their contention that the Draft Plan, as a 

water quality control plan, may not set flow and operational 

objectives, the plan name may be changed to Itcoordinated Esturine 

Protection Plan,!' and the Board may rely on Itmultiple legal 

authoritiesIw including statutes regarding the adjudication of 

appropriation water rights (Water Code Sections 1251, 1253, 1256, 

1257 and 1258), in determining the flow and project operations for 

the Delta. There exists no statutory authority for such a plan. 

Additionally, and, in any event, because the Draft Plan 

would set flow and diversion mandates, it would effectively adjudi- 

cate, and result in the impairment of, water rights without any of 

the due process and other procedure protections contained in the 

WCA and regulations. Water Code 55 1250 & sea.; 1394; 1410 & 

sea.; 23 Cal. Admin. Code 1 648 sea. Any such adjudication and 

resulting impairment would violate Section 764 of the Board's 

regulations, which provides: 

"The board may hold a hearing to obtain evidence 
necessary to allow it to adopt or amend a water quality 
control plan pursuant to Water Code Section 13170 in 
combination with a hearing regarding a specific water 

( . . . continued) 
discretion'in determining the source of water flows necessary to 
meet these criteria.'# As discussed below, water rights may not be 
impaired in order to promote nonvested beneficial interests. 



right application or petition for a change, or in connec- 
tion with a hearing regarding an exercise of the board's 
reserved jurisdiction. Whenever the board decides to 
hold a combined hearing and to make only one record for 
the combined proceeding, the board's hearing shall meet 
all of the requirements of Part 2 (commencing with 
Section 1200) of Division 2 of the Water Code." 23 Cal. 
Admin. Code 8 764. 

The present proceeding does not meet the requirements of Part 2 of 

Division 2 of the Water Code. (See e.~., January 3, 1995 Notice of 

Public Hearing (at 2) which recites that the hearing will be 

conducted in accordance with the procedural requirements of 

ItDivision 7," not Division 2, of the Water Code.) 

In conclusion, the Draft Plan cannot contain flow or 

operational restrictions which affect the quantity of water capable 

of being delivered to the Area I parties. The inclusion of such 

restrictions, either as water quality objectives or otherwise, is 

not authorized under the PCA. 

(2) Other Defects In Current Proceedinus 

In addition to the foregoing, any prejudgment by way of 

the Draft Plan of future water rights issues -- whether such be 
inadvertent or advertent -- will be unlawful under various other 
grounds, including the following: 

(a) No Authority To Alter Water Rights 

Our February 22, 1995 letter discusses (at page 10) the 

Board's duty under CPA to consider neconomicn factors in making 

water quality regulations which are "rea~onable.~~ Under these and 

similar provisions a new, general water quality objective cannot be 



used by the Bureau or any other agency to override or impair 

existing, specific water rights. 

(b) Administrative Procedure Act 

Our February 22, 1995 letter described (at pages 10-11) 

the defects in the Board's current proceedings under the Adminis- 

trative Procedure Act. 

(c) California Environmental Quality Act 

Our February 16, 1993 letter (Exhibit 7 hereto) describes 

(at pages 2-3) the Board's duties under the California Environ- 

mental Quality Act. So, too, does our February 22, 1995 letter (at 

page 11). 

(d) Federal Preemption 

Our February 16, 1993 letter (at pages 7-9) and our 

February 22, 1995 letter (at pages 6-7) describe how federal recla- 

mation law and the Supremacy Clause of the U.S. Constitution 

mandate that the Board protect Area 1's federal water rights. 

B. WATER RIGHTS ADJUDICATION UNDER WCA 

In a December 21, 1994 letter from the Bureau's Regional 

Director, Roger Patterson, to NMFS and FWS, the Bureau stated: "It 

is our intent to immediately modify, upon your concurrence, 

coordinated operations of the Central Valley Project and State 

Water Project to conform to California Urban Water 

Agency/Agricultural Water Users (CUWA/Ag) proposal as modified by 



the Principals." Mr. Patterson echoed the Bureau's intention in 

his comments at the public hearing before the Board on February 23, 

1995. Mr. Patterson also stated that the Bureau would shortly be 

filing a petition to modify the permits for operation of the CVP, 

including our permits. On February 15, 1995 the Bureau announced 

for the upcoming wet year 100% allocations of CVP water for agri- 

cultural contractors north of the Delta, Friant Division 

contractors, and Exchange contractors, but only 75% for San Luis 

Unit contractors, including Area I. It is clear that the Bureau 

has, and will continue to, use the flow and operation objectives 

proposed in the Draft Plan as a justification for implementing the 

Bureau's new policy preferences. The Draft Plan's "back doorw use 

to unilaterally modify the permits, and the concomitant abridgement 

of Area 1's right to receive irrigation water thereunder, would 

directly contradict both the procedural and statutory requirements 

of state and federal law. 

(1) Chancre of Purpose Or Place Of Use 

No holder of appropriative water rights under ~alifornia 

law may change the place of use or purpose of use of such water 

without the permission of the Board. Water Code S 1701. It is 

within the Board's discretion to refuse an application to change 

the place of use or purpose of use of appropriated water. Id. at § 

1705. Indeed, before permission to make such a change is granted 

the Board shall find that the change will "not operate to the 

injury of any legal user of the water involved." - Id. at § 1702. 

Where the requested change of purpose or place of use is for 



preserving or enhancing fish resources the Board may approve such a 

change only if it "[wlill not unreasonably affect any legal user of 

water. 

Federal law echoes state law. As described above, 

federal reclamation law has always upheld state appropriation 

rights. The CVPIA carries this out. Section 3406(b) of the CVPIA 

provides that the Bureau ''shall operate the [CVP] to meet all 

obligations under State . . . law," including "all decisions of the 
[Board] establishing conditions on applicable licenses and 

permits." Furthermore, Section 3411(a) of the CVPIA prohibits the 

Bureau from unilaterally modifying water rights permits in order to 

comply with the Act's directives: 

"Notwithstanding any other provision of this title, 
the Secretary shall, prior to the reallocation of water 
from any purpose of use or place of use specified within 
applicable Central Valley project water rights permits 
and licenses to a purpose of use or place of use not 
specified within said permits or licenses, obtain a 
modification in those permits and licenses, in a manner 
consistent with the provisions of applicable State law, 
to allow such change in purpose of use or place of use." 

Thus, under both state and federal law, the current 

purpose of use (irrigation) and the current place of use (Area I) 

are sacrosanct. The Board may not directly or indirectly change 

them in this proceeding. Indeed, under Section 1825 of the WCA, it 

must take t'vigorous actionw to protect the current purpose and 

place of use. 

Reserved Jurisdiction 

We discussed the Board's reserved jurisdiction in our 

February 16, 1993 letter (at pages 10-12). 



Area 1's permits were issued by the Board in 1961. 

Pursuant to Section 1394 of the WCA, the Board reserves continuing 

jurisdiction (but only until the date of the license) for the 

purpose of "coordinatingu the permit with other CVP permits. It 

also reserves such jurisdiction for the purpose of I1salinity 

controlw of the Delta. The Board's reserved jurisdiction "shall be 

exercised only after notice to the parties and.a hearing." In 

exercising its reserved jurisdiction under Section 1394 the Board 

must engage in a nlbalancingtl process. U.S. v. State Board, 182 

Cal. App. 3d at 126, 142. Standards so adopted by the Board must 

be gnreasonablew and serve the "public interest." - Id. In partic- 

ular, Section 1256 of the WCA "requires consideration of the public 

benefitsv derived from the CVP. Id. at 141. The Board must 

balance the "uses of the export recipientsw in determining the 

public interest. Id. at 142. Finally, "necessary findings 

reflecting balancing of interestgg in making that determination are 

required. Id. - 

The water quality regulation and water rights adjudica- 

tions under review in U.S. v. State Board did not, as a matter of 

fact, authorize or mandate the Bureau to effect involuntary reallo- 

cations of Area I n s  water. Accordingly, its teachings should be 

seen as dicta. But the court seems to have noted that any water 

rights changes relating to operational restrictions would be 

suspect, as follows: 

'I. . . [Tlhe Board recognized that while a higher 
level was necessary to ensure protection of other species 
(e.g:, . . . salmon), such level of protection would 
require the 'virtual shutting down of the project export 
pumpsIg contrary to the broader public interest." Id. at 
148. 



Thus, it is highly doubtful that in subsequent water 

rights adjudications the Board will be able to exercise any 

reserved jurisdiction so as to impair Area 1's existing water 

right. 

(3) Other Issues 

(a) Article X, Section 2 

Our February 16, 1993 letter discusses (at page 12) our 

rights in future water rights adjudications under Article X, 

Section 2 of the California Constitution. 

(b) Public Trust 

Our February 16, 1993 letter discusses (at pages 9-10) 

our rights under the public trust doctrine. So, too, does our 

December 20, 1994 memorandum of points and authorities (at page 24, 

note 2). 

(c) Impairment Of Contract 

Our February 16, 1993 letter discusses (at pages 3-5) our 

rights under the contract clauses of the California and U.S. 

Constitutions. 

(d) Constitutional Property Rights 

Our February 16, 1993 letter discusses (at pages 5-6) our 

property rights under the due process and takings clauses of the 

state and federal constitutions. 



(e) Separation Of Powers 

Our February 16, 1993 letter discusses (at pages 6-7) our 

judgment rights under the separation of powers doctrine. 

Again, as in each case above, the Board cannot impair 

Area 1's water rights in future water rights adjudications, nor can 

it allow the de facto anticipatory impairment thereof in the 

current water quality proceeding. 

V. POLICY IMPLICATIONS 

A. CAMPAIGN TO DESTROY WATER RIGHTS 

Our February 16, 1993 letter to the Board analyzes (at 

pages 12-16) certain legal developments claimed to adversely impact 

water rights. Our February 22, 1995 letter traces (at pages 7-10) 

certain scholarship behind those developments. 

B. NEED TO PROTECT WATER RIGHTS 

The basic policies of the law still support the protec- 

tion of water rights. The right to use water may be acquired by 

appropriation. Water Code 102. Irrigation is the next highest 

use after domestic purposes. Id. at 5 5  106, 1254. The Board shall 

require certainty in the definition of property rights. Id. at § 

109. A permit gives the right to take and use water to the extent 

and for the purpose therein. Id. at 55 1381, 1445. And to repeat: 

the Board shall take wvigorous actionw to enforce the terms and 

conditions of existing permits and to prevent unlawful diversion. 

Id. at 5  1825. - 



A recent book by a leading natural resource economist 

shows why the Board must protect water rights. Terry L. Anderson, 

Water Crisis: Endinq The Policv Drouqht (1983). Professor Anderson 

demonstrates that ". . . property rights must be well-defined, 
enforced, and transferable." Id. at 18. He argues: 

"The belief that the doctrine of appropriation 
contains a great deal of potential for market failure 
appears to be unfounded. . . . [A] system of well- 
established and transferable property rights generally 
promotes efficient water allocation. The allocation 
problems in many Western states are not the fault of the 
doctrine of appropriation as much as they are the fault 
of restrictions placed on water markets. Administrative 
agencies and courts continually- interfere with what 
constitutes a water right and, hence, with the definition 
and enforcement of those rights. . . ." - Id. at 70. 

Professor Anderson further writes: 

"In general, market failure refers to situations 
where property rights are not well-defined, enforced, or 
transferable. Since the task of defining and enforcing 
property rights is largely governmental, it is odd that 
an insufficient property rights structure is referred to 
as market failure. It is more appropriate to refer to 
situations where property rights are not well specified 
as cases of governmental or institutional failure." 
(Emphasis in original.) Id. at 80. 

A second important work collects articles by leading 

scholars about the importance of protecting water rights. Terry L. 

Anderson, ed., Water Riqhts: Scarce Resource Allocation. Bureau- 

cracv. And The Environment (1983). In his foreword, Professor Jack 

Hirshleifer explains: 

". . . [Wlater rights should be well-defined, exclu- 
sive, secure, and transferable if the market is to 
function effectively in redirecting the resource to its 
most valuable uses. . . . [Tlhe solution to be feared is 
subjecting all uses to the whim of a supervisory agency 
rather than to the even-handed enforcement of carefully 
defined property rights. When commissions or courts 
license only temporary uses, with tenure contingent upon 
'good behaviort according to some ill-defined notion such 
as serving the public good, the result is a grossly 



inefficient allocation of water resources. . . ." - Id. at 
xix-xx. 

In his chapter entitled "Instream Water Use: Public And Private 

Alternativest1@ Professor James Huffman states that 

". . . Instream water uses can be privately supplied 
if private rights in water are clearly defined, enforced, 
and transferable through appropriate institutional 
changes." - Id. at 274. 

Professor Huffman argues: 

I*. . . [Tlhe designated public officials are in no 
position to make such allocational decisions with respect 
to the objective of allocational efficiency. . . . [Tlhe 
decisionmakers have very little information about the 
relative values of the water for the competing 
uses. . . . [Tlhe hard truth of the matter is that the 
delegation of any issue such as water use to a state 
agency will result in a decision based upon distribu- 
tional rather than allocational considerations. . . . 
[Plublic officials will decide on the basis of who 
benefits from water use rather than on which water uses 
will produce the most net benefits. . . . 

". . . The fact that a stream is a good habitat for 
trout in no way is determinative of whether the stream 
should be maintained as trout habitat. That issue can 
only be resolved in the context of the possible alterna- 
tive uses of the water in the particular streams at a 
particular time." - Id. at 268-69. 

These ideas have been explicated in an important recent 

work. Terry L. Anderson, Donald R. Lease, Free Market Environ- 

mentalism (1991). Professors Anderson and Leal conclude: 

"In order to reap the advantages of the market, 
policy makers must find ways to define property rights in 
water, enforce them, and make them transferable -- and 
then guard against doctrines that erode these principles. 
The prior appropriation doctrine supports these 
principles, but the public trust doctrine is eroding 
them. By limiting the application of the public trust 
doctrine, by extending the application of the prior 
appropriation doctrine to instream flows, . . . and by 
reducing the impediments to exchange, policy makers could 
vastly improve the nation's water allocation system. The 
development of coalitions that could bring about the 
necessary institutional reforms would be enhanced by the 
realization that efficient water markets could reduce not 



only environmental degradation but also . . . the role of 
government. Id. at 118. 

Conclusion 

Area I representatives and other farmers respectfully 

request that (a) any adoption of the Draft Plan embrace the protec- 

tive language set out in Section I of this statement and (b) the 

Board take vigorous action to protect and preserve Area 1's water 

rights in connection therewith and thereafter. 
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This decision concerns nine applications by the United States 

through its Bureau of Reclamation, Region 2, Sacramento, (hereinafter some- 

times referred to as the ~ureau) for permits to appropriate water from the 

Sacramento River and Sacramento-San Joaquin Delta (hereinafter ref erred to 

as the Delta) in furtherance of the Central Valley Project (hereinafter 

referred to as the ~roject). A map of the Central Valley (sacramento- 

Sari Joaquin valley) Basin depicting the drainage system and the various 

features referred to in the decisi0n.i~ appended as Plate 1. A map of the 

Delta with its maze of channels and waterways and the numerous intensely 

farmed islands is appended as Plate 2. 

California is traversed lengthwise by two approxinetely parallel 

ranges of mountains - the Sierra Nevada on the east and the coast range on 
the west - which converge at Mount Shasta on'the north and are joined by 
the Tehachapi Mountains on the south to enclose the Central Valley Basin. 

The valley floor, comprising nearly one-third of the basin area is a gently 

sloping practically unbroken alluvial plain 400 miles long and averaging 

45 miles in width. Sacramento River drains the northern portion of the 

basin and San Joaquin River the southern portion. These two streams flow 

toward each other, join in the Delta and find a common outlet to the 

Pacific Ocean through San Francisco Bay. 

Most engineering studies consider the western limit of the Delta 

as corresponding with the boundary of the agricultural lands, or western- 

most part of Sherman Island now under irrigation. This generally accepted 

concept does not agree with the definition of the Delta as adopted by the 

Legislature in 1959 and contained in Water Code Section 12220 which 



describes the ~ e l t a  as extending t o  a point approximately two miles west of 

the City of Pittsburg. However, for convenience, the discussion portion of 

th i s  decision will refer t o  the Delta as defined in the engineering studies. 

The San Joaquin Valley, that  portion of the Central Valley which 

l i e s  south of the Delta, contains rich lands rwd enjoys a climate which 

permits the production of a great variety of' irrigated crops. DevelopewL 

in same areas is limited, however, because of the lack of-an adequate vatcr 

supply for  irrigation. 

The Sacramento Valley, that  portion of the Central Valley which 

l i e s  north of the Delta, also contains f e r t i l e  l a d s  which produce a variety 

of irrigated crops, including many thousands of acres of rice. Unlike the 
' 

San Joaquin Valley, the Sacramento Valley enjoys an abundant water supply, 

although during the la te  summer months i n  most years there is insufficient 

water t o  meet irrigation requirements without the benefit of seasonal 

storage. 

For years it had been the ambition of those. people concerned 

with water development in the Stzte t o  construct a project capable of 

exporting surplus water from the Sacramento Valley into the San-Joaqui3 

V U e y  and, a t  the same time, provide a supplemental supply fo r  those water 

users i n  the Sacramento Valley dependent upon the natural stream flow. A 

plan t o  accomplish t h i s  was formulated by State engineers and l a t e r  adopted 

by the Legislature i n  1933 as the Central Valley Project Act. In 1927 ?ad 

1938 pursuant t o  Chapter 286, Statutes of 1927 (now codified as  Division 6, 

Part 2 of the Water code), the ~ t a i e  made applications t o  appropriate water 

for  the Project. 

When it became apparent that the  State was unable t o  finance the . -- 

necessary construction works, the United States, with the urging of the 

-5-  



State, directed the Bureau to undertake construction and operation of the ; 

ProJect. Later, eight of the nine applications involved in this decision 

(~pplication 10588 was filed by the United states) were assigned to and 

completed by the United States. After notice of these applications was 

published, 73 protests based on 20 separate grounds were received. 

Hearing before the State Water Rights Board (hereinafter referred . 

to as the Board) for the purpose of receiving evidence coymenced on 

September 15, 1959. The hearing was conducted by Board Members Ralph J. ' 

McGiU (~cting Chairman) and W. P. Rowe, assisted by Bert Buzzini of the 

legal staff and Donald E. Kienlen of the engineering staff. 

After 20 days of hearing, on Novenber 4, 1959, the United States 

requested a recess for the purpose of alloxbg time to negotiate with the 

State Department of Water Resources (hereinafter ref erred to as ~epartment ) 

and those parties claiming rights to the use of water from the Sacramento 

River and Delta. None of the parties objected to the continuance and many 

joined in the request made by the United States. The hearing was scheduled 

to resume on January 5, 1960, at which time the parties requested a further 

continuance for negotiations. Pursuant to this request the Board granted 

a continuance until April 19, 1960, and directed the parties to report their 

progress to the Board every 30 days. Except for an agreement between the 

United States and the Department providing for an apportionment of' water 

between the Federal Central Valley Project and the State Feather River and 

Delta '~iversion Project (M 77*), the  negotiation^ f ailen end the hearing 

resumed upon the expiratibn of that continuance. 

*Exhibi-C 77 of Department of \later Resources 



The hearing concluded on August 24, 1960, af ter  requiring a t o t a l  

of 75 days. . It was reopened on November 1, 1960, and February 2, 1961, t o  

a l l a r  presentation of certain motions by the parties. Those appearing at 

th i s  hearing and their  representatives are as follows: 
. . 

Party - Representative 

Anderson-Cottonwood Irrigation District P. J. Minasian, Attorney 
Glenn-Colusa Irrigation Distr ict  
Jacinto Irrigation District 
Provident Irrigation Distr ict  

California Water Service Company Carl F. Mau, Vice Presiden* 

Central California Irrigation District Senator James A. Cobey, Attorney 

Central Valley Regional Pollution Clifford E. Plummer, Engineer 
Control Board 

Modesto Irrigation District 

Chowchilla Water District Denslow Green, Attorney 

Columbia Canal Company 
Firebaugh Canal Company 
San L u i s  C a n a l  Company 

3. E. Woolley, Attorney 

Contra Costa County Water Agency Frederick Bold, Jr., Attorney 
Contra Costa County Water 

District, e t  a1  . 
Solano, County of 

Delano-Earlimart Irrigation District Erling Iuoster, Attorney 
Rag Gulch Water District 

Delta Water Users ~ssocdat&on John A. Wilson, Attorney 

Feather Water District . Arthur W. Coats, Jr., Attorney 

Friant Water Users Association James F. Sorenson, Engineer 
-. 

Jongeneel, Albert Malcolm 0 'Cormell, Attorney 

Kaweah Delta Water Conservation 
District 

Lower 'Pule Irrigation Distr ict  
Pixley Irrigation District 
M a r e  Irrigation District 

Kenneth Kuney, Attorney 



Party - 
Kern, County of 

Representative 

William A. Carver, ' 
Deputy County Counsel 

Kings River Conservation District Henry Karrer, Engineer 

Landowners Association of Reclama- 
tion District 108, Inc. Robert H. Fouke, Attorney 

Madera Irrigation District Adolph-Moskovitz, Attorney 

Metropolitan Water District 
of Southern California 

Charles C . Cooper, Jr . , 
General Counsel 

Arthur Ferrari, Supervisor 
District 1 

Merced, County of 

.Pierced Irrigation District Kenneth R. McSwain, 
Chief Engineer and Manager 

Newhall Land and Farming Company 
Tisdale Irrigation and Drainage Company 

Donald H. Ford, Attorney 

Reclamation Districts 756 and 802 
Ritchie, Grace S. 
Western California Canners, Inc. 

Tom H. Louttit, Attorney 

Sacramento River and Delta Water 
dssociation, et a1 

Martin McDonough, Attorney 
George Basye, Attorney 

Sari Joaquin County Flood Control and 
o Water Conservation District 

William F . Haywood, 
Assistant County Counsel 

Shasta, County of 
Northern California County 
Supervisors1 Association 

Arnold S. Rummelsburg, Director 
Shasta County Department of 
Water Resources 

Sproule, Marie Albert Monaco, Attorney 

Stanislaus, . . County of - Oliver Deatsch, Courity Surveyor 
and Engineer 

State of California 
Department of Fish and Game 

James M. Sanderson, 
Deputy Attorney General 

State of California 
Depastment of Water Re sources 

Russell Kletzing, Attorney 

Sutton, Louis Louis N. Desmona, Attorney 

Tehama, County of Joseph E. Patten, Ehgineer 



-Y - 
W a r e ,  County of 

Representative 

Robert E. MOOCIS, Attorney 

Union Properties, Inc .  alter Gleason, Attorney 

United States of America 
Bureau of Reclamation 

Westlands Water District 

Thomas J. Clark, Assistant 
Regional Solicitor, 

Kenneth G. Avery, Attorney 

None of the parties appearing at the hearing objected to permits 

being granted Lo the United States for water to be appropriated for the 

Project. However, m y  urged that the Eoard impose certain permit term 

and conditions for the protection of the water supply of those parties  rho 

might be adversely affected by -the operation of the Project and those 

parties receiving a water supply therefron. 



SUBSTANCE OF THE APPLICATIONS 

For convenience the material contained in the amended applica- 

tions has been sunrmarized and is presented in Table 1 (page ll). 

Application 5625, filed on July 30, 1927, by the ~epartment of 

Finance, State of California, and assigned to the United States on Septem- 

ber 3, 1938, as amended, is for a permit to appropriate 11,000 cubic feet 

per second (cfs) by direct diversion year-round, and 3,190,000 acre-feet 

per annum (afa) by storage to be collected between October 1 of each year 

and July 1 of the succeeding year from the Sacramento River for power 

purposes. Point of diversion is at Shasta Dam located within the NE$ of 

SE* of Section 15, T39, RP*. Place of use is at Shasta Power Plant 

located within the NE* of S W ~  of Section 15, T33B, R5W. 

v, filed on July 30, 1927, by the Department of 

Finance, State of California, and assigned to the United States on Septa- 

her 3, 1938, as amended, is for a permit to appropriate 8,000 cfs by direct 

diversion, year-round, and 3,190,000 afa by storage to be collected between 

October 1 of each year and July 1 of the succeeding year from the Sacramento 

River for irrigation, incidental domestic, stockwatering, navigation and 

recreational purposes. The application also indicates that it m y  be 

necessary 'to provide up to 6,000 cf s of direct diversion and/or storage 

releases to flow into Suisun Bay in order to provide water of suitable 

quality for the Delta-Mendota and Contra Costa Canals (hereinafter ref erred 

to as "carriage water"). The point of direct diversion and diversion to 

storage is at Shasta Dam. Points of rediversion are shown at top of page 12. 

* A l l  references to township and range are fromMount Diablo 
Base and Meridian (MDW) . 



gABL3 1 

SWURY OF DATA I N  APPLICATIOl?S 6625, 5626 9363, 
9364, 9366, 9366, 9367, 9368 and l 0 5 b  

a,--. 4 
. -..-. - -....-. 

Ap l i e  8 -s@ 8 Dire& ,sfor e I Points , 8Plenes of Use Y tfons( 1) : rD i rn r s ion ;wt  t y  r of 8 
I Rste Diversion 8 .  r. .- -.-.-- --- I_... * 9!& 

5625 Power 11.000 3 , 190,000 S h m h  Dam S h m b  Power Plant 

5626 Irrigation 08.a- 
t icar ,  inoideatel 
d m s t i ~ ,  stoak- 
waterin end 
.eonat fd (2) 

Gross area of 
3,465,000 scres i n  
Delta and Seoramsnto- 
Sen Joe+ Valley; 
net area of 1,200,000 
acres t o  be i r r i ~ . f ; r b  
in  any one year 

1,o 310,000 Alang Sacramento Within oss area of River from Shasta 3,455,& acres de-a 
Dam t o  Delta and scribed under 
ohaunels of ~ e l t a ( 3 )  Application 5626 

9363 W c i p a l  and 
industrial 

9364 Irrigation, flood 
ocmtrol, navi 
tion, incidBPE 
do-stio, stock- 

2E$on$ (2) 

9,000 3,000,000 SamersApplica- S a n e a ~ A p ~ l i c a t i o n  . 
t ion 9363 with 5626 
the erolusion of 
the Valle j o  Pump 
ing Plant 

9365 Power 7,000 3,310,000 ShastaDem Shasta Power Plant 

9 3 6  &rigation and 
domestio 

200(4) none Rook Slough at Gross area of 102,000 
intake of Contra aores within Contra 
Costa C a m l  Costs County. Net 

area of 20,000 ac-es 
t o  be i r r i g a t ~ ?  i u  
eny one year 

9367 Municipal and 
industrial 

250(4) none Same 88 A li- Within gross area of 
oation 9 d t  102 000 aores de- 

sorbed under 
Application 9366 

9268 ~ f i iga t ion  and 4,000 none Old River at Gross area of 988,000 
domestic inteke canal t o  aores within San 

VreaY Armgin8 Joequin Valley. A net 
Pleat area of 320,000 acres 

t o  be irrigated i n  
m y  tme year 

10588 Pawer and 13,800 n a e  KedokDam ~eswiak' Power Plant 
incidental domestic 

--a,-- 
----. ---- 

1. A li&ii-s 5626 end 6626 f i led July 30, 1927, 9363 through 9368 filed August 2, 1938 a d  
dg88 f ild January 5, 1943. 

suitable Del ta-Wota end Ccnrtra Costa 

4. The to ta l  combined diversions under Applications 9366 a d  9367 are not to  exceed 350 
cubic feet per second. 



Keswick Dan within NW+ of SW+ of Sec- 
tion 21, T32N, RZW 

Teh- (corning) C a n a l  within of N E ~  of Sec- 
Tehsma-Colusa Canal tion 33, R3W 

(corning Pumping plant) 

Chico Csnal within SE* of NW* of Sec- 
tion 1, T23N, R2W 

Delta Cross Channel Within Swamp Land Survey 
763, TSN, R4E 

Within m~g of SW* of Sec- 
tion 29, TlS, B4E 

Delta-Mendota Canal 
(old River ~ntake) 

Contra Costa Canal 
(~ock Slough ~ntake) 

Within SE* of NE* of Sec- 
tion 33, T2N, R3E 

The place of use consists of a gross area of 3,455,000 acres lyiW along 

the floor of the Sacramento-San Joaquin Valley and Delta within which a 

maximum area of 1,200,000 acres may be irrigated in any one year. 

Application 9363, filed on August 2, 1938, by the Department of 

Finance, State of California, and assigned to the United States on March 26, 

1952, as amended, is for a pernit to appropriate 1,000 cfs by direct diver- 

sion, year-round, and 310,000 afa by storage to be collected between Octo- 

ber 1 of each year and July 1 of the succeeding year from the Sacramento 

River for municipal and industrial purposes. Points of direct diversion 

are at Shasta Dam and locations (not specified) along the Sacramento River 

f;on Shasta Dam to the Delta and on channels of the Delta including but not 

limited to the points of rediversion described in Application 5626. An 

additi-onal point of direct diversion and/or rediversion is the Valle jo 

Pumping Plant located on Maine Prairie Slough within NW* of NW* of Section 

10, T5N, R2E. Other points of rediversion of stored water released from 

Shasta Reservoir are described as being located along the Sacramento River 
- 

from Shasta Dam to the Delta and on channels of the Delta including but not 



limited to those naned in Application 5626. The place of use is within the 

gross service area described in Application 5626. 

Application 9364, filed on ~ugust 2, 1938, by the Department of 

Finance, State of California, and assigned to the United States on Septem- 

ber 3, 1938, as amended, is for a perrmlt to appropriate .g,000 cfs by direct 

jiversion, year-round, and 3,000,000 afa by storage to be collected between 

October 1 of each year and July 1 of the succeeding year from the Sacramento 

River foZ irrigation, flocZ control, navigation, incidental domestic, 

stockwatering and rec~eational purposes. The application also indicates 

that it may be necessary to provide up to 6,000 cfs of direct diversion 

and/or storage releases to flcr-r into Suisun Bay in order to provide 

"carriage water". Points of direct diversion and/or rediversion are the 

same as those referred to under Application 9363 with the exclusion of the 

ValleJ0 -ping Plant. The place of use is the same as that described in 

Application 5626. 

Application 9365 , filed on August 2, 1938, by the Department of 
- Finance, State of California, and assigned to the United States on Septem- 

b*r 3,  1938, as szaendsd, is for a permit to appropriate 7,000 cfs by direct 

diversion, year-round, and 3,310,000 afa by storage to be collected between 

Oc.Lobx- -'. of each year and July 1 of the succeeding year from the 

S~crwoento Iiiver Tor power purposes. The point of diversion is at Ghasta 

Dam. TI0 place of cse is at Shasta Power Plcfit. 

v, filed on August 2, 1938, by the Department of 

Finance, State of California, ~ n d  assigned to the United St~tes on 

March 26, 1952, as amended, ie far a permit to appropriate 200 cfs, year- 

round, by direct diversion from Rock Slough for irrigation and dornes-tic -- 

purposes. The total combine? fiiversi.~?~, =-Zer this spglication ar,-l 



Applic~ticn 9367 .are not to exceed 350 cf s. The point of diversion is on 

Rock Slough at the intake of the Contra Ccsta Canal. The place of use con- 

sists of a gross area of 102,000 acres. lying principally within the Contra 

Costa County Water District and wholly within the County of Contra, Costa. 

Of this, a mimum of 20,000 acres may be irrigated in any one year. . 

Application 9367, filed on August 2, 1938, by the Department of 

Finance, State of California, and assigned to the United States on March 26, 

1952, as amended, is for a permit to appropriate 250 cfs year-round, by 

direct diversion from Rock Slough for municipal and industrial purposes. 

The total combined diversions under this application and Applications 9366 

are not to exceed 350 cf s. The point of diversion is .on'Roclc Slough at the 

intake leading to the Contra Costa Canal.. The place of use is the same as 

that described in Application 9366. 

Application 9368, filed on August 2, 1938, by the Department of 

Finance, State of California, and assigned to the United States on March 26, 

1952, as amended, is for a permit to appropriate 4,000 cfs, year-round, by 

direct diversion from Old River for irrigation and domestic moses. The 

point of diversion is on Old River at the intake canal leading to Tracy 

Pumping Plant. The place of use consists of a gross area of 988,000 acres 

1ying.along the centrcl and western portion of the San Joaquin Valley. Of 

this, a maximum of 320,000 acres may be irrigated in any one year. 

v, filed on January 5, 1943, by the United States, 

is for a permit to appropriate 13,800 cfs, year-round, fron Sacramento 

River for power and incidental domestic purposes. The point of diversion 

is at Keswick Dam. The place of use is at Keswick Power Plant within the 

l?W* of SWt of Section 21, T32N, R5W. 



PLAN OF THE UNI'l?ED STATE3 
FOR USE OF SACRAMENTO RIVER AND DELTA WATEB 

The water sought to be appropriated under the subject-applications 

is only for part of an overall project, The Bureau envisions the Central 

Valley Project as an expanding project to meet the demands Sor water supplies. 

As water requirements increase, new units will be added to provide a 

dependable supply (RT ~ 3 8 9 ) .  To operate the Project the Bureau has either 

constructed or intends to construct certain physical works. These 

facilities and the proposed plan of operation described by Gleason Renoud 

and James Z. OtBrien, engineers of the Bureau, are outlined in the following 

paragraphs, 

Shasta Dam, the key unit of the project, is located on the 

Sacramento River about 14 miles upstream from the City of Redding and creates 

a reservoir capable of impounding 4,493,000 acre-feet of water. At the 

lowest reservoir level from which.power may be developed there will be 

502,000 acre-feet of water in storage although the river outlets will allow 

all but a small portion ~f the reservoir to be drained. The power plant at 

Shasta Dam is capable of using a maximum of 13,275 cfs. Keswick Dam is 

located about nine ?niles downstream frcm Shasta Dam and creates an afterbay 

reservoir of 23,800 acre-feet. The power plant at Kemick Dam is capable of 

using a m'aximum of 15,500 cf s (USBR 45~). 

Between Keswick Dam and the I!&+ the Bureau intends to divert water 

from-the -. Sacramento River at various points as hereinafter described. Immedi- 

ately east of Redding is the location of the prpsed intake of the Bella Vista 

conduit, which will convey 93 cfs into the Cow Creek area (USBR 194). About 

*Page U3dg of reporter's transcript of hearing 
*.rc United States Bureau of Reclamation Exhibit 45 



two n i l e s  below the  City of Red Bluff is the s i t e  of the Corning Pumping 

Plant, a common diversion point fo r  the Corning and Teha;raa-Colusa Canes . 
(RT 395). The pumping plant w i l l  have a capacity of about 2200 cfs.  Wat2r 

delivered through the Corning and Tehama-Colusa Canals w i l l  supgly lands 

along the west side of the Sacramento Valley f o r  approximately-its ent i re  

length. A t  a point about 31 n i l e s  downstream from the City of Red Bluff i s  

the s i t e  of the diversion plant for  the Chico Canal which is  t o  have a 

diversion capacity of 310 cfs. Water diverted through %his canal i s  t o  be 

used on the east  side of the Sacramento Valley i n  the vicini ty of the City 

of Chico. Although not authorized a t  the present time, the Bureau has 

planned a canal to .serve the Yolo-Zamora area located west of the Community 

of Knights Landing. The intake of the Yolo-Zamora Canal i s  t o  be located 

approximately 12 miles upstream from Knights Landing and i s  t o  have a 

capacity ~f 165 cf s (USBR 194). 

Approximately 20 miles 'downstream from the City of Sacramentc and 

immediately north of the City of ~Jalnut Grove on the Sacramento River is the 

intake of the Delta Cross Channel which has a capacity of 7600 cf s. This 

channel f a c i l i t a t e s  the transfer of water from the northern or Sacranento 

portion of the Delta t o  the  southern or San Joaquin portion of the Delta. 

In the southern portion of the Delta are located the headworks of 

two export canals; namely, the  Contra Costa and Delta-Mendota. l a t e r  

diverted into the Contra Costa Canal i s  pumped from an extension of Rcck 

Slough he%;.. the City 32 Oakley. This &mile canal has a capacity of 350 

cfs  and supplies trater t o  agricul tural  lands and industr ial  areas of 

northein Contra Costa County (USBR 37 and 45). Tracy Puniping Plant, which 

divei-ts water in to  the 113-mile Delta-Mendota Canal, is  located on a cut 

channel estending t o  Old River about 10 n i l e s  northwest of the City of Tracy. 



The Delta-Mendota Canal has a capacity at its head of 4600 cfs and delivers 

water to lands along the western side of the San JwqU Valley and to the 

Sari Joaquin River at Mendota Pool west of the City of Fresno (USBR. 45 and 

staff W). 

In addition to the features.described above, other divisions and 

units which were planned by the State have Been authorized for construction 

by the Bureau as parts of the Project, including the American River Division 

and the Trinlty River Division. The American River Division consists of 

Folscna Dam and Reservoir on the American River about 20 miles east d the 

City of Sacramento and the Natomas Afterbay Reservoir created by Nimbus Dai.  

located on the river seven miles downstream from Folsom Dam. Water from 

h i s  division, in addition to supplying demands in the American River 

Service Area, supplements releases from Shasta Reservoir to provide the 

required inflow to the Delta (RT 367-371). The Trinity River Division whicii 

is under construction consists of Trinity Reservoir on the Trinity River 

approximately 19 miles generally west of Shasta Dam and an afterbay 

reservoir forned by Lewiston Dam six miles downstream. Trinity River water 

is to be imported into the Sacramento Valley to supplement the water 

supplies developed by the other Divisions of the Project. To accomplish 

this, Trinity River water will be diverted at Lewiston Dam through a tunnel 

into a reservoir to be formed by constructing Whiskeytown Dam located on 

Clear Creek, a tributary of the Sacramento River, at a point approximately 

five miles west of Keswick Dam. At this point Trinity River water will be 

canmingled with Clear Creek water ma rediverted through a tunnel into 

Keswick Reservoir (RT 396-400). 

*State Water Rights Board Staff Exhibit 8 



The largest  denands f o r  Project water a re  from the southern en& o f ;  

the Central Valley, while the  largest  vater  supply is  in  the north. The 

Delta is  the hub of the Project. Diversions of water a t .Fr ios t  Dam on the  

SQn Joaquin River, another uni t  of the ProJect located about 18 miles nortin 

of the City of Fresno, in to . the  Madera and Friant-Kern Canals f o r  use along 

the east  side of the San Joaquin Valley are  possible by providing a 

subst i tute  supply a t  Mendota Pool. This exchange is described i n  "Amended 

Contract fo r  Exchange Of Platers" (USB 82), which provides fo r  655,OCO a fc  

t o  be diverted t o  Meatiota Pool through the Delta-Mendota Canal. This 

quantity may be reduced i n  c r i t i c a l  dry years in accordance v i t h  provisicns 

s e t  for th i n  the Contract. An exchange of an additional quantity of water, 

estimated by the Bureau t o  be about 50,000 afa, is  provided for  i n  

Schedule 2 of the "Contract fo r  purchase of Miller and Lux Water Rights" 

(USBR 164~ and Staf'f 10, p. 567). To be able t o  expcrt sufficient 

quantit ies of water t o  Mendota Pool, it is necessary t o  supplement the 

uncontrolled inflaw t o  the Delta with stored water (RT 1717-20) . Siui lar ly ,  

the requirements of the Sacranento Valley must be met. The conservation of 
0 

water t o  sa t i s fy  these demands requires tha t  the multi-purpose reservoirs of 

the Project -- Shasta on the  Sacranento River, Folsom on the Anerican River, 

Trini ty  on the  Trini ty  River and Whiskeytown on Clear Creek -- be integrated. 

in t h e i r  operation and-coordinated with the unregulated downstream i n f l a ?  . . 

(RT Vol. 18, p. 2373). It i s  on this basis that the United States intends 

t o  provide adequate water supplies. 

In addition t o  provicing water f o r  i r r igat ion,  dcnestic, municipal 

and i n d u ~ t ~ i ~ l  uses, .the Project w i l l  provide many other benefits. Shasta 

Reservoir has grectly reduced the flood hazard along the Sacramento River. 

It has also provided a great recreational benefit. l!ost of the \rater 

-18- 



released at Shasta Dam passes through both Shasta and Kesvicls Power Plants 

to provide an economical source of electricity. Control of the Sacramento 

River at Shasta Dam provides for the consemtion of fish life and enhance- 

ment of salmon asd.other fisheries. It provides adequate river regulation 

for navigation. Lust,.but not least, it provides control against encroach- 

ment of saline water into the Delta. 



PENDING PETITIOrnS 

The place of use of the water t o  be appropriated by the United 

States  a s  described i n  these applications (other than fo r  power) covers only 

a portion of the t o t a l  service area of the Project. ~ ~ ~ l i c a t . i o n s  f i l e d  f o r  

other units of the Project cover the remainder of the service area, although 

there i s  duplication in part. Because much of the  water from the  Trinity, 

Sacramento and American Rivers t r i l l  be commingled prior  t o  i ts  actual use 

and, in order t o  allow greater f l e x i b i l i t y  i n  Project operations, the Bureau 

desires t o  amend the description of the place of use in the various applica- 

t ions so tha t  water from each of the sources may be used anywhere within the 

Project service area t o  the extent it is  physically possible and feasible.  

The desired consolidation and enlargement of places of use trould also extend 

the service area t o  new lands surrounding the various reservoirs and t o  

additional acreage i n  the Central Valley and in  Alameda, Contra Costa and 

Solano Counties. 

Before such amendments may be made the l a w  requires tha t  per- 

mission first be secured from the Board (water Code Sections 1701 through 

1705). When State f i l ings  are  involved, the amendments must be approved by 

the California Water Commission before t h e i r  subnission t o  the Board (water 

Code Section 10504.5) . . ' 
The California Water Commission approved the proposed amendments 

. . 
including additional points of diversion and rediversion. Thereafter, 

petit ions fo r  the desired changes were f i l e d  with the Board. However, the 

Board has taken no action on these petit ions because a proceeding t o  s e t  

aside the Commission's approval has been f i l e d  i n  the  Superior ~ b u r t  of 

Sacranento County (NO. 126921) &nd has not yet been determined. 



On November 1, 1960, W a r e  Irrigation District and others orally 

moved the Board to set for hearing th; aforesaid petitions for permission to 

change place of use and points of diversion (RT 12461). This motion was 

taken under su'bnission and it is hereby denied. The intent, if not the 

letter, of the law would be subverted were the Board to attempt to assume 

jurisdiction of the petitions before validitjr of the Cammission's approval 

is detemined by the Court. 

The Board by its order of December 20, 1960, did, after public 

hearing, allow changes in points of rediversion and in place of use by the 

United States pursuant to Pernits 11968, 11969, 11971 and U-973 (~pplications 

15374, 15375, 16767. and 17374) on the Trinity River and Permit 12364 (~ppli- - 

cation 17376) on Clear Creek so that wherever it is physically possible, 

water from the Trinity River Division of the Project may be placed on any 

lands within the service area of the Project. Since these permits vere not 

subject to the jurisdiction of the California Water Commission, the changes 

did not require approval of the Commission before their submission to the 

Board. 



PCIWER !TO COND'ITION PERMITS 

Counsel for the Bureau relies heavily upon the Ivanhoe case 

 v van hoe Irrigation District v. McCracken, 357 U. S. 275) in contending that 

this Board is without power to Impose any condition in permits to be issued 

to the United States upoil approval of its applications. While paying lip 

service to the mandate of Section 8 of the-Reclamation Act of 1902 

(43 U. S. C. A. 383*) that the Secretary of the Interior shall proceed Ln 

conformity with state water laws in carrying, out the provisions of federal 

reclamation law, it is nevertheless urged that the Board has no d-lscretion 

to do other than to issue unconditional permits exactly as applied for 

because, so it is said, it has been shown that unappropriated water is 

available, and the water is necessary to the Project. Only the Secretary 

has the authority to determine how the water will be used and which citizens .. 

of the State within the total Project service area will receive Project . 
benefits, it is argued. 

The Ivanhoe decision declared that acquisition of water rights 

must not be confused with operation of federal progects and that the latter 

- is within the exclusive Jurisdiction of the United States. In evaluating 

the impact of this statement upon the power of the Board to condition per- 

mits in these proceedings, it must be borne in mind that the Court was 

*"B 383. Vested rights and State laws unaffected by chapter. nothing 
in this chapter shall be construed as affecting or intended to affect or to 
in m y  way interfere with the laws of any State or Territory relating to the 
control, appropriation, use, or distribution of water used in irrigation, or 
any vested right acquired thereunder, and the Secretary of the Interior, in 
carrying out the provisions of this chapter, shall proceed in conformity 
with such laws, and nothing herein shall in any way.affect any right of any 
State or of the Federal Government or of any landowner, appropriator, or 
user of water in, to,or from any interstate stream or the waters thereof. 
Jme 17, 1902, c. 1093, B 8, 32 Stat. 390." -- 



addressing itself to one issue -- the relation between Section 8 and 
Section 5 (the excess lands provision) of the Z9O2 Act. It found there was 

no conflict because Section 8 deals w i t h  water rights and Section 5 concerns , 

project operation. The decisions states: 

"Without passing generally on the coverage of 8 8 in the delicate 
area of federal-state relations in the irrigation field, we do not 
believe that the Congress intended I 8 to override the repeatedly 
reaffirmed national policy of 4 5." . 

The Court's opinion had previously declared t-hat "the question of 

title to or vested rights in unappropriated water" was not necessary to its 

decision. Previsions of California law regarding the procedures-for 

initiating new rfghts to unappropriated water were not properly before the 

Court under its view of the case and were not considered by it. Here, acqui- 

sition of water rights is not only involved, it is the focal point of these 

proceedings. It follows that Section 8 is the governing statute so far as 

federal law is concerned and that the-Court's reasoning in the Ivanhoe case 

is readily distinguishable. To predict what the Court's appraisal of the 

Board's authority to condition permits issued to the United States Bureau of 

Reclamation would be if the issue were squarely before the Court, upon the e 

- basis of judicial pronouncements which related to an entirely different 

issue, would be most unfair and unwise. 

The Ivanhoe decision decbared that federal control of project 

operations is supreme and exclusive because the subject matter is federal 

property. %!he Court assumed that the United States either had title to the 
. . 

water involved or would secure title. Actually, the United States has not 

yet fully complied with state procedures for acquiring title to Project 

water; otherwise it would not be before the Board in this proceeding. The 

Ivanhoe decision expressly reaffirmed that because of Section 8 the United _. 

States nust comply vith state law in ecquiring water rights requircd for 



reclamation projects. Acting under this direction, the United States has 

perfected its applications to appropriate water and is now asking this Board 

to approve them and to issue pennits in accordance with the procedures 

prescribed by the California Water Code. This the Board will do. ' 

Some of the statements in the Ivanhoe decision are d-ifficult to 

reconcile. The C o u r t  said fhat state law must be followed in acquiring 

water rights but also said that the United States must acquire'the necessary 

water rights which. it does not already own by "paying just compensation 

therefoqeither through condemnation or, if already taken, through action of 

the owners in the courts." These statements appear to be contradictory 

because rights to unappropriated water cannot be acquired by Fchase or 

condeanation if state law is to be followed. Section 102 of the California 

Water Code declares: 

"102. All water within the State is the property of the. 
people of the State, but the right to the use of water may be 
acquired by appropriation in the manner provided by law." 

Section 1225 of the Water code provides : 

"1225. No right to appropriate or use water subject to 
appropriation shall be initiated or acquired except upon com- 
pliance with the provisions of this division." 

Section 1225 is found in Division 2 of the Water Code which con- 

tains the application, permit esd license procedure for acquiring rights to 

appropriate water. This procedure,. then, is by virtue of Section 1225, the 

only means for acquiring rights to the use of unappropriated water under - 
Calif omia law. 

A possible clue to the true intent and meaning of the Court's 

declaration concerning the condemnation of water rights is disclosed by its 

citation in connection with said declaration of the Gerlach case (u. S. v. - 
Gerlach Livestock Co., 339 U. S. 7251, which case held that Congress by 



authorizing the Central Valley Project as a reclamation project did not a- 

tend to take priyately vested w&er rights needed for the Project, without 

payment of compensation to the owners thereof, citing Section 8 of the 1902 

Act. Apparently,, the CO& in the Ivanhoe case had such rights in mind. 

The demand of the Bureau for unconditional permits is irreconcil- 

able with the provisions of Section 8 of the Reclamation Act of 1902 that 

federal reclamation law is not intended to interfere with state laws 

"relating to the control, appropriation, use, or distribution of water used 

in irrigation...and the Secretary of the Interior, in carrying out the pro- 

visions of this act shall proceed in conformity with such laws... ." There 
is no such thing as an unconditional water right under the law of California: 

or of any other western state for that matter. For example, Sections 1253, - 

1257, 1381, 1382, 1390 and 1391 of the Water Code provide: 

"1253. The board shall allow the appropriation for bene- 
ficial purposes of unappropriated water under such terms and 
conditions as in its judgment will best develop, conserve, and 
utilize in the public interest the water sought to be 
appropriated. " 

"1257. In acting upon applications to appropriate water, 
the State Water Rights Board shall consider the relative bene- 
fit to be derived from all beneficial uses of the water 

- concerned including, but not limited to, use for domestic, 
irrigation, municipal, industrial, preservation of fish and 
wildlife, recreational, mining and power purposes, and may 
subject such appropriations to such terms and conditions as 
in its judgment will best develop, conserve, and utilize in the 
public interest, the water sought to be appropriated." 

"1381. The issuance of a permit gives the ri&t to take 
and use water only to the extent and for the purpose allowzd 
in the permit." 

"1382. All permits shall be under the terms and condi- 
tions of this division." 

"1390. A permit shall be effective for such tine as the 
water actually appropriated under it is used for a useful y d  
beneficial purpose in conformity with this division, but no 
longer. "- 



"1391. Every permit shall include the enumeration of 
conditions therein which in substance shall include all of the 
provisions of this article and ;the statement that any 
appropriator of water to whnn a permit is issued takes it sub- 
ject to the conditions therein expressed. " 

Sections 1395 through 1397 of the Water Code require permits to 

specify the time within which actual construction work upon a3iy project 

shall bgin, the time for completion of such co~struction work, and the 

time within which water shalJ. be completely applied to beneficial use. 

Other sections could be cited, but these are sufficient to demon- 

strate that all permits and all rights acquired thereunder are subject to 

conditions. In addition, permits issued pursuant to applications filed by 

the State, such as these, are required by state law to contain terms 

conditioning them upon compliance with Water Code Section 10504.5(a) which 

requires the assignee of a state-filed application to secure the approval 

of the California Water Commission before making any substantial chmige in 

the project in furtherance of which the assignment was made. 

The decision of the California Supreme Court ia the Ivanhoc c c s ~  

on remand from the United States Supreme Court (Ivanhoe Irrigation Distrl.ci; -- 
v. A l l  Parties and Persons, 53 C s l .  2d 692) declared the higher cosrt I o 

decision to mean that the title of the United States to project mter vas 

or could be made "unlimited". However, there is no judicial fiat that the 

United States is entitled to unlimited permits from the. State. The result- 

ing enigma is one which can only be explained by further court decision. 

Ia the'meantime, this Board will endeavor-to discharge those duti.es and. 

responsibilities which have been delegated to it by the Legislature. Ta 

that end, it will carefully consider all applications for permits to 

appropriate the State's fast dwindling unused water resources, whether.l.r 

inaividuals, corporate entities or by federa or locdL agencies, azC %?if.:. 
/ 



issue permits only under such terms and conditions as in its judgment will 

best develop, conserve, and utilize in the public interest the water sought 

to be appropriated. . 
In view of the foregoing, the demand by the Bureau that 

unconditional permits be issued is contrary to law and must,be rejected. 

Permits upon the conditions which are either required or authorized by state 

law are the most that the United States is entitled to receive in these 

proceedings. For additional water rights, if more are needed, it must look 

to other means, such as condemnation of privately vested rights. The 

evidence before the Board, however, indicates there is no need for 

additional water rights and that the Project can be operated as authorized 

by Congress and as presently planned by the Bureau within the fremeworlr of 

the permits to be issued and subject to the conditions therein imposed.. 



SEASONS CF D3NERSIOIl AID VAT733 TO EE NLGIED 
I 

Water - Supply . 
It i s  accepted engineering practice when forecas t iw the avail-  

a b i l i t y  of water t o  base the  forecast on h is tor ic  stream flows on the 
. - 

assumption tha t  past conditions will be repeated in the future. Water 

supply records are  available f o r  t h i s  purpose at various points in the 

Sacramento River stream system. Table 2 (page 29) show%ng the f l ~ w  of the 

E 3crtunento River a t  Shasta Dam and Table 3 (page 30) showing the inflow 

from the Sacramento River t o  the Delta have been prepared from these wate:? 

supply records. The l a t t e r  table  does not r e f l ec t  the t o t a l  flow in to  the 

Delta since -y streams, sloughs and drains corr+,ribtr+.e m t e r  t o  the area, - 

but it does afford information of the magnitude of the available s u p ~ l y  

particularly during the summer months when it i s  the major source of inflcx. 

The values i n  both tables hsve been aejusted t o  eliminate the effect  of 

Shasta Reservoir operation which commenced i n  December 1943. 

A l l  of the stuzies considering veter ri&\ts prcsaqted at thz hanr- 

- ing essume a repetit ion of the kjdrologic conditions experienced i n  the 

31-year period, 1924 through 1954. The dr i e s t  pericd of record, April 132C 

through March 1935, occurred during the 31-year period (RT Vol. 18, p. 2 j il! ) . 
The evidence from which Tables 2 azfd 3 were prepared indicates tha t  

hyqologic conditions-vary considerably from year t o  year. 

Seasons of Diversion t o  be allowed 

In = e f fo r t  t o  reach an agreemerit on existing vater  r ights  along 

the Sacramento River and i n  the Delta, the Bureau, the Dcaartment and the 

Sacrmento River and Dslta Water Assoziation (hereinafter referred t o  a s  t h -  



m1JS OF SAcRAMF2m RIVER 
AT SHASTA DAM FOR PERZ:OD 

OcrOBE3 1gU. 'PIIROUCH SEFTENBER 1954 
In thousands 

. . . 
bnth : Ma- . Mi~imum : Average 

. . . 
ac-rt c1'7 - ClS - ac-Yt cRs - - ec-ft -- - .> - 

February 1675 29.12 220 3.96 715 12..76 

Pllarch 1886 30.67 228 3.71 720 n.71 

April 1301 21.86 208 3-50 .691 U.61 

MY. 984 16.00 182 2.95 473 7.69 

August 264 4.29 153 2.49 199 3-24 

September 241 . 4.05 149 2.50 1% 3.19 

October 529 8.60 161 2.62 222 3.67- 

November 720 12.10 165 2.77 . 297 4.99 

December 1323 21.52 177 2.88 472 7.68 

NOTE: All quantities in acre-feet were taken from Wble 3, USBR 100. 

The maximum ana minimum water-year (~ctober 1 - Septenber 30) 
runoffs were 9,548,000 and 2,479,000 acre-feet which occurred 
in 1937-38 and 1923-24, respectively. On a continuous flow basis 

' .  these quantities equal 13,190 and 3,410 cubic feet per second. 

The average water year runoff was 5,075,000 acre-feet which. is 
equal to a continuous flow of 7,000 cubic feet per second. 



FLCWS CF SACFW.iEn9!0 RIVER 
BELOW MCUTH OF AMWICAN RfVER 

IMTO S A m - S A N  JOP.QUITT DELTA FCR PERIOD 
OCTOBER 1921 THROUGH s m m  1954 

In fhowasds 

. . 
ac-ft ' - - cf s - ac-ft cf s - - ac-ft cfs - - 

January 6612 107.53 547 8-90 2252 36.62 

February 7724 139.08 724 13-04 3049 . 54.43 

March 8864 ' 144.16 509 8.28 2948 47.94 

April 6042 101.54 490 8.23 2832 47.59 

June 2613 43 91 79 1 33 940 15.80 

J a y  840 13.66 10 0.16 251 4 x 8  

August 330 5-37 30 0.49 152 2.47 

September 467 7-05 161 2.71 299 5.02 

October 824 13.40 234 3 -81 423 , 6.88 

- November 3 560 59.83 264 4.44 780 13.11 

December 5799 94.31 413 6.72 1619 26.33 

NOTE: A l l  quantities in acre-feet were taken from Table 12, USER 100. 

The maximum &d minimum water-year (~ctober 1 - September 30) 
runoffs were 39,796,000 and 4,909,000 acre- f eet which occured ' in 

. 1937-38 and 1923-24, respectively. On a continuous flow basis 
these quantities equal 54,970 and 6,760 cubic feet per second. 

The average water-year -off was 17,500,000 acre-feet which is 
equal to a continuous flow of 24,160 cubic feet per second. 



these studies the engineers for each agency agreed upon certain assumptions 

with respect to hydrologic conditions a* water rights. The final report 

acknowledged these assumpf ions, particularly w i t h  respect to water rights, 

may differ considerably froan the rlghts as may be determined by a court of 

law. The results of these studies are presented in "Report.gn 1956 

Cooperative Study Program" (USBR 107) . 
Using the results of these cooperative studies as a basis, the 

Bureau and the Ass.ociation presented separate studies as an equitable basis 

for determining the yields of existing rights along the Sacramento River 

and in the Delta. Study C-2BR was presented by the Bureau and Study C-650D 

was submitted by the Association (USBR 110 through 144 ; S- 2W through 

57)- Both studies indicate that there is no water available at Shasta Dam 

for direct diversion for consumptive uses under the subject applications in 

August and only small amounts available for less than a quarter of the 

period of the study for July (USBR 130 and SRDWA 32). Therefore, the 

months of July and August should not be included within the direct diversion 

season at Shasta Dam. Likewise, both studies indicate that water is 

available for diversion into storage at Shasta Dam from November through 

May and small amounts of water are available in some years during the months 

of June and October. Water is not available for diversion into storage dur- 

ing the month of September if direct diversion requirements are to be 
. . 

satisfied first. The studies were made upon that assumption (USBR 131 and 

With respect to the availability of water along the Sacramento 

River from Shasta Dam to the Delta and in the channels of the Delta, 

*Sacramento River and Delta Water Association Exhibit 22 



Study C-2 lB  indicates that no water i s  available during August and only 
I 

infrequently available during July. Study C-650~ indicates t h a t  September 

is also a month i f  questionable supply (USEW 139 and SFUNA 39). However, 

the Bureau presented evidence tha t  because of return flows from applied 

Project water, there w i l l  be unagpropriated water available 2n va3rlous 

reaches of the River below Keswick Dam and i n  the Delta year-round '(UST~ 264 

and 164A and RT 11388). !Chis evidence i s  corroborated by testimony 

submitted 'by the Department (RT 16928- 30). There is. no doubt tha t  Project 

~Qater applied t o  lands which drain in to  channels t r ibutary t o  the Delta tdli 

provide additional. return flows, but the quantit ies cannot be predicted with 

any degree of accuracy (RT 10972-75). Return flows Prom applied Project 

vater  will enter  the Sacramento River a t  various points below Keswlck Earn 

(USBR l64~). It appears proper, therefore, t o  a l l o ~ ?  a year-round d i rec t  

diversion season at points b e l ~ w  Shasta Dam as reqyested by the Bureau. Anj. 

necessary reduction i n  the season czll be made a t  the t i m e  of licensing ~ l e : !  

the project i s  f u l l y  developed and the extent of return flow can be more 

accurately determined. 

Project Requirements 

The Bureau has requested tha t  permits be granted f o r  the f u l l  

mounts of the applications. These amounts as previously s tated are s e t  

for th  i n  tabular form together v i th  other pertinent data i n  Table 1 (page a). 

The power requirements are described i n  Applications 5625, 9365 

and 10588. These applications request a t o t a l  of 18,000 cfs  t o  be 

appropriated by d i rec t  diversion a t  Shasta Dam and 13,800 cfs  t o  be 

appropriated by d i rec t  diversion a t  Keswick Dam. me  Board finds tha t  the 

maximum amout t o  be granted f o r  direct  diversion a t  Shasta. Dam f o r  use i n  



generation of power should be 13,275 cfs, the greatest discharge obtainabl~ 

through the Shasta Power Plant at maximum reservoir elevation. Although 

the greatest discharge obtainable through the Keswick Power Plant is 15,500 

cfs, the maximum rate which may be granted in the pemit must be limited to 

13,800 cf s, the amount requested in Application 10588 which, is the only 

application for power at Keswick (USBR 45 m d  Staff 2). 

For beneficial uses other than power development the Bureau seek:? 

to appropriate water by direct diversion at the m a x h  totsl rate of 22,35C. 

cfs and a total quantity of 6,500,000 acre-feet per annum by storage. 

Water requirements of the Progect and availability of water cova2:- 

.in@; a hydrologic study period extending from October 1321 t h r o a  Septecber 

1954 are included in USBR Exhibit 164 entitled, "Central Valley Project - 

Study - Shasta Reservoir Operation1', dated August 3, 1959. %is str1d3- d~.: 

smum-izes the same infomation for tke 7-year critical dry period fram 

April 1928- through March 1935 (RT Vol. 18, p. 2374). 

USBR 164 is based upon the Project meeting seven principal re- 

quirements as summarized in Table 4 (page 34). These include ' (1) providi!.? 
e 

a supplemental supply to meet the requirements of areas diverting directly 

from the Sacramento River, and from the bypasses and drainwe channels 

paralleling the River (~olusa Trough, Back Borrow Pit, ICnights Landilzg RiB_:'2  

Cut, Yolo By-pass, Lower Butte Creek and Butte Slough, Sutter By-pass and' 

Sacramento slough) under local rights; (2) requirements for Sacramento 

Canas Unit (corning, Tehama-Colusa and Chico canals), Cow Creelr Unit and 

Yolo-Zamora Unit; (3) providing a supplemental supply to meet the require- 

ments of the Delta lmrlands and Delta uplands; (14) "carriage vater ", 
estimated at 1500 c4s 2or the purpose of the stcdy, to recal salinity incur- 

-- 
~ i o n  in channels of the Dzlta In ordn? %O ~~rovide? i ~ 8 t e y  FE the a!:.pl.i+.y 



ULTIMATE ANNUAL PROJECT REQUEEMERTS i 

:Diversion Rate 
ac-f t  . - cf  s - 

Irr igat ion 
Sacramento River, Delta and Bypasses 2, 500,000 (2)--. U, 200 (3) 

(Firming loca l  r ights)  

Sacramento Valley Canals 665, COO 2,370 

Cow Creek Unit 

Yolo-Zamora Unit 

Contra Costa Canal 

Delta-Mendota C a n a l  

Exchange' Contract 

Other Contracts 

Portion of San Luis Service 
, Area (westlands) 

Additional I r r igat ion 73 5, 000 2,390 
S u b t o t a l  6,204,000 20,824 

Carriage Water 

Municipal and Industrial  
Contra Costa Canal 

Additional M & I 540,O00 1,GOO 

Sub-total 73 5,000 1j3 50 

GW TOTAL 8,022,000 
1 )  Data from USBR 164B unless otherwise specified. 

23,674 --- 
12) RT 3371. 
(3) calculated by B a r d  from USBR 122!, 123 and 124. 
(4) Pending ultimate development of 195,000 acre-feet f o r  a m i c i p a l  and 

-industrial  purposes through the Contra Costa Canal, water wiu. be 
delivered through t h i s  Canal a t  e maximum ra te  of 200 c f s  f o r  irrzzz- 
t ion  purposes. Eowever, a t  no time will the use of vater f o r  i r r iEz-  
tion, municipal and industr ia l  demands exceed 195,000 acre-feet 
diverted at  the maximum ra te  of 350 cfs.  

(5) RT 11241. 



specified i n  the contracts f o r  water deliveries t o  the Delta-Mendota and 

Contra Costa Canals; (5) requirements t o  be served through the Delta-Mendota 

Canal including the Amended Exchange Contract, estimate of requirements f o r  

r ights  desc.ribed i n  Schedae 2 of the Purchase 'contract, canal. and operating 

losses, present contractual obligations and contemplated fuhure deliveries 

limited t o  4600 cfs, the capacity of the canal; (6) Contra Costa Canal 

diversion requirements limited by i t s  capacity of 350 cfs; and (7) addi t iore l  

irrigation, municipal and indus t r ia l  requirements from the Delta t o  be 

served through f a c i l i t i e s  not yet authorized or through non-project 

f ac i l i t i e s .  To these requirements may be added the potent ial  d i rec t  diver- 

sion requirements of tha t  portion of the San Luis Servlce Area (t?estlands) 

which l i e s  within the service area of these applications, limited t o  the 
- 

presently unused capacity of the Delta-Mendota Canal. me maximum quantity 

which could thus be diverted t o  the Westlands area i n  any.one year i s  

512,000 acre-feet (RT ll241). 

In c r i t i c a l  dry years a deficiency of 50 per cent was assumed on 

the i r r iga t ion  requirements during the period April through October, except 

for  the Delta lowlands and the requirements f o r  the Amended Exchange Contract 

under the Delta-Mendota Canal. Deficiencies fo r  this l a t t e r  use were taken 

i n  accordance with the c r i t e r i a  contained i n  the Contract. 

Water Required t o  Supplement Existing Rights 

Regarding requirements (1) and (3)  above, the Bureau proposed tha t  
. . 

Project water w i l l  be made available f o r  diversion by and through the 

private f a c i l i t i e s  of water users to  the extent necessary t o  assure the users 

a dependable supply over and above that which would have been available 

under loca l  r ights  i n  dry yeaks i n  the absence of the Project. These local. -- 



rights include riparian, a~p~opriative and other rights to use water in the 

Sacramento Valley and Delta. The quantity of water required for this purpose 

is generally referred to as that quantity required to supplement local: rights 

along the Sacramento River and in the' Delta end may be determined from 

USBR Ekhibits 122A, 123 and 124. 

According to these exhibits, a maximum yield of water to local 

rights in a year of hydrologic conditions similar to 1924 would be 1,962,000 

,acre-feet. The assumed local rights along the sacrament0 River between 

Shasta Dam and the Delta would have been, according to those exhibits, 

4,325,000 acre-f eet . This indicates a deficiency of 2,363,000 acre-f eet. 

which might be provided from the Project to supplement local rights. To this 

may be added the water required to supplement local rights along the bypass - 

and drainage channels which were not included in the study summarized by U S R  

Exhibits 1228, 123 and 124. Study C-650~ also ronsiilers yields .to afisumed 

local rights along the Sacramento River and in the Delta. However, the 

demaad pattern utilized in Study C-650~ does not allox? its use in considering 

the maximum annual quantity required to supplement local rights. The 

quantity required to supplement local rights may also be derived from DWR e0 

which analyzes USBR 164. According to DWR 80 the yield of local rights 

along the Sacmento River and bypasses and in the Delta for s hydrologic 

year similar to 1923-1924 is 2,159,000 acre-feet. USBR 164 indicates that 

the total requirement fbr these rights is 4,508,000 acre-feet or a 

def icL-ency of 2,349,000 acre-f eet during a similar year. This approximates 

the 2,500,000 acre-feet testified to by the Bureau as necessary to supplernc:?': 

these 'ights (RT 3355). 



Direct Diversion and/or 
Rediversion Requirements 

Ultimate annual irrigation requirements for lanas to be served 

from the Project are: (1) 2,959,000 afa to be diverted at the n t i x i ~ u m  rate 

of 7,234 cfs for Project canals; (2) 2,500,000 afa to be diverted at the 

maximum rate of about 11,200 cfs for supplementing local rights; esd 

(3) 735,000 afa to Be diverted at the maximun rate of 2,390 cfs for addi- 

tional.irrigation requirements within the proposed service area, to be 

diverted either through additional Project facilities or privately-owned 

facilities for new developmeats . These requirements total 6,204,0013 af a to 
be diverted at the maximum rate of 20,824 cfs. This rate includes not only 

direct diversion but also rediversion of stored water. The relstive port.ion 

of each cannot be determined from the record. In July, hen the m a x i m n  

rate of diversion would occur, the greatest poz%ion would be the rediversion 

of stored water. 

The ultimate municipal and industrial requS.remcnts for the Fr2gect 

include 195,000 afa for the Contra Costa Canal to be Civerted at a rate not 

to exceed a naximum of 350 cfs under ultimate conditions. Other municipl 

.and industrial uses within the Project service area will require 540,000 =fa 

to be diverted at rates not to exceed a maximum of '1000 cfs. This quantity 

of water will be used to meet the expanding municipal and industrial 

requirements such as those within Contra Costa County, as indicated by 

Exhibits 59 and 63 of the Contra Costa County Water Agency. Lj.ke irrig&iz.: 

requirements, the municipal and industrial requirements will be met by 

direct diversions and rediversions of stored water, but the exact amount of 

each cannot be determined at this time. The record indicates that thc tctal 

quantity required for consumptive uses is 6,939,000 afa at o maximum diver- - 

sion rate of 22,174 cfs. 
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The Contra Costa Canal requires special .consideration due to the 

probable change in the ch=acter of use of water delivered by this canal. 

Applications 9366 and 9367, respectively, propose the appropriation of 200 

cfs for irrigation purposes and 250 cfs for municipal and industrial pur- 

poses. However, the maximum rate at which water can be diverted under both 

applications is 350 cfs, the capacity of the canal. The evidence indicates 

that with the future expansion of municipal and industrial development in 

this service area the canal will deliver more water to these needs. This 

wiJl be met by a reduction in agricultural use. However, the Board m y  not, 

permit diversion rates greater than those named in the applications. Wheii 

it becomes necessary to divert water for municipal and industrial pcrposar. 

at a rate in excess of 250 cfs the United States may petition the Board to - , 

effect a change in character of use under Application 9366. 

Storage Requirements 

The maximum annual quantity of water which could be p?,scsd ir?. 

storage in any one season would occur wit5 a re9etitio-i or' the hy&-ologic 

conditions similar to the years of 1923-1924 and 1924-1925. USE3 164 
m 

-indicates that at the end of September for a year similar to 1923-1924 Ti*: 

reservoir would have contained only 500,000 acre-feet which is about the 

minimum power pool. Although the reservoir would have 3,993,000 acre-feet - 

of storage space available, runoff which would occur during a year similar 
. . 

to 1924-1925 would have been sufficient to collect only 3,066,000 acre-f ee-2 

of water into storage. This latter figure is confirmed by DWR hchibit 75 

and USBR &hibit .130F. 

A hydrologic year similar to 1924-1925 would produce the gre,nf est. 

combined appropriation of water by direct dirersion end st.croge of 6,155,mC -- 
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acre-feet although it does not include the greatest quantity which could be 

diverted without storage (USBR 164 and DWR 80). Ho%-ver, because of a 

possible change in hydrologic conditions in the future, it is not impossible 

for the greatest quantity appropriated by direct diversion (3,451,000 acre- 

feet - DWR 80) and the greatest quantity appropriated by stopage (3,066,000 
acre-feet - USBR 164), which would total 6,517,000 acre-feet, to occur dur- 
ing the sane year. 

Amounts to be Granted 

The maximum quantity which could be diverted to storage during any 

one year, as previously stated, is 3,006,000 acre-feet. However, it is pro- 

per to grant a quantity equal to the gross capacity of the rese-moir 

(4,493,000 acre-feet) to provide for the possibility that at some future 

tine it may be necessary to completely drain the reservoir and refill it. 

This storage quantity together with water to be approprzflted by direct diver- 

sicn from the Sacramento River and Delta under permits issued pursuant to 

these applications and water from the Trinity River and the American River 

divisions will be adequate to meet all the Project requirements described i? 

-Table 4, including a maximum of 546,000 acre-feet of water to be released 

during periods of lotr stream flow to maintain water quality required by the 

contracts for water deliveries to the Delta-Mendota and Contra Costa Canals 

(based on a 1500 cf s outflow, USBR 2 5 3 ~ )  . Based upon USBR 164 the Board 
finds that each application should be approved for the quantities requested 

with the total quantity to be used in any one year Phited to 6,500,000 acr:?- 

feet of which not more than 3,450,000 acre-feet shall be by direct diversion 

and further limited to the extent that the combined rate of direct diversio~ 

and rediversion of stored water shall not exceed 22,200 cubic feet per - 



second. The quantity of water which may be diverted to storage shall not 

exceed 4,493,000 acre-feet per annum. 

In fixing the rates of direct diversion to be alloved, the Board 

is inclined to greater liberality than usual because of the magnitude of the 

Project and the complexities involved in determining at this-time the direct 

diversion as distinguished from rediversions of stored water. However, 

notwithstanding these considerations, we wo&d require greater particularity 

in proof of direct diversion requirements were we not assured that no 

prejudice to others trill result from failure of applicant to produce such 

proof. This assurance is provided by conditions which will be imposed in 

the pennits subjecting exports of water fron the Delta to use within the 

Sacramento River Basin and Delta so that there can be no interference with - 

future development of these areas. Furthermore, the agreement of May 16, 

1960 ( m ~  77) between the United States and the Calif or~ia Department of 

Water Resources apportioning to each a shaii~ of the water in .the Celta in 

the event the total available supply is not sufficient to satisfy the annual 

diversion requirements of both agencies, removes any possibility that 

appropriations by the United States would deprive the State of an equitable 

'share in times of shortage. 

However, in view of the Bureau's challenge of the Board's 

authority $0 impose conditions in the permits, the Board will reserve the 

right to re-examine and reduce the quantities which it authorizes the 

United States to appropriate by these permits in the event conditions 
- -  

protecting future uses in the Sacramento River Basin and Delta should be 

modified or set aside upon Judicial review. 



NAVIGATION AMD FLOOD CONTROL 

Included among the pwpbses for which water is sought to be 

appropriated pursuant to Application 93& are navigation anG f lo& contr.01. 

With respect to Application 5626, navigation is included as a purpose of 

use. In this decision it is important, therefore, to distinguish on the 

one hand between the power of the United States pursuant to the comnerce . 

clause of the Federal Constitution to protect the navigability of the 

Sacramento River and to provide flood control and, on the other hand, 

acquisition by the United States of water rights in the stream flow 

pursuant to State procedures as required by the Reclamation Act of 1902. 

Storage of water or regulation of flow for navigation and flood 

control: purposes is a continuing paramount power of the United States 

conferred on it by the commerce clause of the United States Constitution. 

For.this Board to grant a permit to use water for such purposes pursuant to 

these applications would be improper. Under applicable case law such a 

permit term would add nothing to the constitutional paver of Federal 

authority and, to the extent such permit term were to purport to limit such 

. power, it would be clearly invalid as an invasion of'Federa1 power. We 

have previously so held in Decision D 935  an Joaquin River applications 
of the United States and others) with respect to flood control and the sac 

is now held with respect to navigation. Accordingly; Applications 5626 acd 

9364, insofar as they relate to the appropriation of water for navigation 
. . 

and flood control purposes, will be denied for lack of jurisdiction. 



FLOW REQUIREMEBE FOR FISH CONSERVATION 

The California Department of Fish and Game has presented evidence 

that certain minimum flows are required below Keswick Reservoir in order to 

maintain the fisheries which exist in the Sacramento River (F&G M) . These 
minimum requirements have been adopted and formalized in a '!M&orandum of 

A$reement for the Protection and Preservation-of Fish and Wildlife 

Resources of the Sacramento River as Affected by the Operation of Shasta 

and Keswick Dams and Their Related Works and Various Diversions Proposed 

Under Applications 5625) 5626) 9363, 9364, 9365, 9366, 9367, 9368 and 10588 

of the United States" executed on April 5, 1960, by both the United States 

asd the California Department of Fish and Game (FW 7). The minimum flows 

set forth in the agreement to be bypassed or released into the natural 

channel of the Sacramento River at Kestrick Dam are as follows: 

January 1 through February 28 - 2600 cfs 
March 1 through August 31 - 2300 cfs 
September 1 through November 30 - 3900 cfs 
December 1 through December 31 - 2600 cfs ' 

The agreement provides that these flows may be reduced in 

critical dry years in accordance with the schedule set forth in the agree- 

ment. The use of water for the preservation and enhancement of fish and 

wilflife resources is a beneficial use of water (water Code Section 1243). 

Tlie Board finds that the use of water as provided by the terms of the 

agreement is beneficial' and in the public interest. Therefore, permits 

issued-.pursuant to these applications will be subject to said agreement. 

*Department of Fish and Game Exhibit 2 



SALINITY mcuRsION m o  THE DELTA 

me Natwe of the Problem 

The Delta covers about 700 square miles of rich f e r t i l e  lands be- 

tween the City of Sacramento on the north, the City of Tracy on the south, 
. - 

the City of Stockton on the east and the City of Pittsburg on the west. It. 

contains over 50 reclaimed islands (IRE4 7 0 ~ )  interlaced by about 550.milec 

of open channels (DWR 5, p. 18). Water levels in these channels, all e+; 0.3: 

near sea level, are hydraulically connected and aggregate an open water 

area of about 38,000 acres (60 square miles). Moving from east t o  west, 

Suisun Bay, Cazquinez Straits,  San Pablo Bay and San Francisco Bay form 

comec-king links between the Delta channels and the Pacific Ocean. Most of 

the Delta islands are below sea level and individual levee systems preve).~?. 

their  inundation. 

Early se t t lers  and residents in the area were familiar with the 

natural phenomenon of saline water invading the upper bay and the channels 

of the lower Delta during most years ( ~ J R  5, p. 15). Because these 

- channels furnished the only readily accessible water supply, sal ini ty incur-. 

-sion was then a vexing problem and is now one of the most important issues 

before the Board. 

The waters of the lower pok.tion of the Delta are a combination oC 

salt water from the ocean which enters through the Golden Gate and fresh 

water fram the Central Valley and local runoff. The sal ini ty of the water 
. . 

resulting from th i s  combination is extremely variable, both geographically 

and during different periods of the year, as well as  frnm year t o  year. 

The variation in sal ini ty i s  the result of the relative magnitude 

of the opposing forces of t i da l  action ar;d stream flow. Seasonal 



variations of salinity are characterized by the adirance of salbe water in 
! 

the Delta channels starting in the late spring and continuing through the 

summer and fall mon*hs, which are the periods of low stream flow, and the 

retreat of saline water as it is replaced by fresh water from flood flows 

dur- the winter and spring months. 

For the purposes of this discussion salinity is meamed by the 

chloride ion concentration which is expressed as parts -of chloride 'ionsper 

million parts of water (hereinafter referred .to 9s ppm). The exact limit of 

chloride ion concentration that may be allowed in irrigation water varies 

with crop, soil and drainage conditions and the frequency cjf uae. In the 

- Delta, water containing less than 1000 p p  is safe fox irrigation w e  under 

average conditions. Water containing between 1000 and 2000 ppm may be used- 

with caution, while that containing in excess of 2000 ppm is considered 

unsafe (RT Vol. 18, p. 2340). 

The maximum chloride ion concentration acceptable for domestic 

use by the California Water Service Cmpany is. 100 ppn (RT 9649). The 

allowable limits of chloride ion concentration for industrial purposes vary 

in relation tothe particular use of the water. For surface condensers in 

a steam power plant ocean water (about 18,500 ppn) may be acceptable . 

(RT 9472), while water used for cooling canned food products must not have 

a concentration exceeding 200 ppm and preferably not more than l5O p p  

The extent of salinity incursion into the Delta before and after 
I 

the operatior? of Shasta Reservoir is sho-m on plates contained in reports 

of Sacramento-Sen Joaquin Water Supervision for the years 1924 through 1957 

(Staff 6 and 6~). These plates show the limit of maximum seasonal encroach- 
- 

merit of water containing 1000 ppm for the years 1920 throc.. 1957. 
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Prior t o  the conrmencenent of operation of Shasta Reservoir, 

sal ini ty conditions in  the Delta varied greatly from year t o  year. In dry 

years such as 1924, 1931 and 1934, water containing in excess of 1000 ppm 

intruded into practically .all. channels of the Delta. Only i n  1938, the 

year of the largest runoff, did water in excess of 1000 pp'-remain below 

Antioch for the entire year. For the period 1920 through 1943 the median 

of maximum incursion of water of th i s  quality approximated a l ine  through 

the northern part of Decker Island, the mouth of F d s e  River and a poiat OE 

Dutch Slough about two miles west of the community of Bethel Island. 

A s  previously stated,incursion of saline water into the upper 

part of Suisun Bay and the-lower Delta has occurred during a l l  known 

history of the area. A contributing cause for  the deterioration of water 

quality around Sherman, Twitchell and Brannan Islands was the enlargement 

and straightening of the Sacramento River channel from Collinsville t o  

above . ~ i o  Vista by the Army Corps of Engineers during the years 1917 t o  

1920 (SRDWA 65, p. 11). 

Efforts and Planning t o  Solve the Salinity Problem 

Efforts .to meet the problems occasioned by the intrusion of . 

saline water into the Delta varied greatly. California and Hawaiian Sugar 

Eef ining Corporation from 1908 t o  1929 sent water barges upstream from 

Crockett in s e e &  of :usable quality water (DWR 5, p. 48), whlile the City 

of Antioch brought an unsuccessful suit in 1920 t o  enjoin apstream diver- 

sions which contributed t o  lessening of the hydraulic barrier. Similarly, 

in 1923, the Holland Land Company and other landowners, who claimed 

riparian rights, sought injunctive court action (SRDWA 77B) .' However, the 

l a t t e r  sui t  was not brought t o  t r i a l  and was voluntarily diemissed ir. 19!& - 



after Shasta Reservoir went into operation ( S W A  770). 

In a report published in 1920 the former State Water Commission 

favored the development of storage on the main streams and their tribu- 

taries above the Delta and the releases of this stored water at the proper 

time as a suitable method of controlling salinity incursion (CCCWA 2M). 

In response to a request by the 1925 State Legislature for a 

comprehensive plan for development of water resources, the State Engineer 

prepared a "Summary Report on the Water Resources of California and A 

Coordinated Plan for Their ~evelopuent" 1927 (~ulletin No. 12, Department 

of Public Works, USBR 12). This report recommended construction of flood 

storage dams operated for power.generation in order to provide revenue. 

Although observing that the water from the tailraces of power plants would 

be ample for navigation, irrigation and salt water control for a long time, 

the State Engineer concluded that a salt water barrier undoubtedly wou?.-1 

ultimately be required. The recommended site for a large dam on the 

Sacramento River was at Kennett (USBR 12, p. 30, and Staff 9, p. 175). 

Further studies of the plan were undsrtaken by a Joint Legiala- 

tive Committee on Water Problems resulting in a report submitted on 

~anuary 18, 1929, to the Legislature. The final conclusions reached in 

that report were that Shasta (then called  enn nett) Dam be constructed with 

a view to conservation and most beneficial use of the surplus water of the 

sacrakento River along lines favorably affecting flood control, sdlinity 

control, navigation and irrigation. At the same time, construction of a 

salt water barrier at or near Army Point near the City of Benicia was 

described as necessary to completely carry out the coordinated plan for the 

development of the water resources of California (CCCVA 9). A supplemental 

*Contra Costa County Water Agency Ekhibit 2A. 



report on April 9, 1929, by the seme Joint Legislative Committee on Water 

Problems reaffirmed the conclusions that Shasta Dam be constructed for the. 

principal purposes of relieving the salinity problem in the Delta and the 

furnishing of water to the San Joaquin Valley by means of dams, prmrping 

plants, aqueducts and levees. The report said that Shasta Dem should be 

operated in the interest of navigation, flood control, furnishing water to 

the San Joaquin Valley, fresh water to the Delta and "as near as possible 

to industrial plants located along Carquinez Strait'." 1t was said that 

such construction and operation of the dam would tend to solve the critical 

water problems in the big basin of northern California and the bay section 

as far as Antioch. mart to the San Joaquin Valley was considered after 

Pr0vidi.W and guaranteeing an outflow at Antioch of not less than 5000 cfs 

(staff 9, p. 233 and CCCWA 10). 

In 1931, Bulletin No. 25 of the Department of Public Works was 

published as an operating study of the State Water Plan under assumed water 

conditions in the period 1918 to 1929. Prepared by the State Engineer, it 

included a summary of major features of the Central Valley Project end 

recommended an outflow from the Delta into Suisun Bay of not less than 3300 

'cfs at Antioch (m 3). This coordinated plan was later approved and 

adopted by the Legislature in 1941   tats . 1941, p. 2943; Water Code 

The Army Corps of Engineers in 1931 aepor%ed to the 7lst Congress 

concerning its studies of the Sacramento River recommending construction of 

Ghasta Reservoir for the combined purposes of navigation, flood control, 

power development, irrigation and salinity control. A final report of the 

Corps of Engineers to Congress in 1933 affimed saldnity control as one of 



the benefits-to be'derived from increded flows from Shasta Reservoir by 
( 

providing a mininun. discharge of 3300 cfs at Antioch (staff 9, p. -514). 

Salinity Control a Purpose of the Central Valley Project 

The 193.3 State Legislature authcrized the Central Valley Projsct, 

making salinity control in the Sacramento-San Joaquin Delta one of the 

primary purposes of Shasta Dam (~tats. 1933, Ch. 1042). This provision is 

now found in Water Code Section 11207(c). 

At the request of the House Committee on Rivers and Harbors of 

the 73rd Congress, the Chief of Army Engineers prepared a review re-port in 

which he approved the plan previously outlined in the report of the Corps 

of Army Engineers and concluded that providing for a minimum discharge of 

3300 cfs at Antioch for salinity control in the Delta would eliminate the 

necessity of constructing locks in a physical barrier at the mouth of the 

river. .This plan was accepted as the Rivers and Harbors Committee Eouse 

Docwnent No. 35, 73rd Congress (staff 9, p. 544), and was later adopted arid 

authorized by Congress in Section 1 of the River and Harbor Act of 

August 30, 1935 (49 Stats . 1028, 1038). This sane plan was later incor- 

porated in the River and Harbor Act of August 26, 1937 (50 Stats. 844, 850) 

when Congress adopted and reauthorized the Central Valley Project for 

construction by the Secretary of the-Interior. 

It follows frpm the foregoing that salinity control in the Delta 

is one of the purposes of the federally authorized Central Valley Project. 

This has been recognized by the United States Supreme Court in both 

U. S. v. Gerlach Livestock Co., 339 U. S. 725, and Ivanhoe Irrigation 

District v. McCracken, 357 U. S. 275. 
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Salinity Control a Purpose of the State 
.Cpplicrztion.s end of Their Assignment 

An a step in obtaining the necessary water rights for the Project, 

the Secretary of the Interior on behalf of the United States requested the 

State of California to assign to it the applications to appropriate water 
.. 

of the Sacramento River and the Delta which had been filed by the State in 

.I927 and 1938. The assignment of Applications 5625, 5626, 9364 and 9365 

followed on September 3, 1938. Of these, 5626 and 9364 covered diversion 

and storage at Shasta Reservoir and included "saline control" as one of the 

purposes for which the water was to be used. Under its terms, the assign- 

ment was made in consideration of the general benefits to accrue to the 

State of California from construction of the Project by' the United States 

pursuant to Congressional authorization of August 26, 1937. On March 26, 

0 
1952, the State of California assigned to the United States Applications 

9363, 9366, 9367 and 9368 "for the purposes of Central Valley Project as 

contemplated and provided by the State of ~alifornia" (DWR 56). The State 

plan specifies salinity control as one of the purposes of Shasta Dam 

(water Code Section 11207). 

Thus it is clear that protection of the Delta from salinity incur- 

sion constituted a naterial part of the consideration for which the Stcte s;' 

~ a l i f o d a  assigned to the United States the applications whicll it had 

filed to provide adequate water for the Project. This protection was 

intended to accomplish two purposes: first, to provide tke agricultural 

lands in the Delta with water of a quality suitable for irrigation; and 

second, to provide a reasonably accessible source of supply to meet the 

industrial and agricultural requirements along t5e south shwe of Suisuc 
e 

Bay in Contra Costa C0tmt.y (Dm 3, p. 117, ?.~d 5, :). EL:.:, . 



Present Plan of the Bureau to Control Salinity 

In contrast to the federal plan contained in Document No. 35 as 

well as to the State plans dating from the early 193O1s, the Bureau, as 

operator of the Project, now contends that its only obligation is to pro- 

vide to its contract customers water of suitable quality at the intakes of 

the Delta-Mendota and Contra Costa Canals (RT 843). TO accomplish this, 

the Bureau must prevent water containing in excess of 100 ppm from 

encroaching beyond the limits of maximum incursion experienced in 1954 

which approximated a line extending through the northern part of Decker 

Island, the mouth of False River and a point on Dutch SlotrA approximately 

two miles west of the community of Bethel Island (RT 1885). By coincidence, 

this approximates the pre-Shasta median of salinity incursion for the 

period 1920-1943, previously described. 

Since the beginning of operation of Shasta Reservoir, water in 

excess of 1000 ppm has encroached beyond the pre-Shasta median line in only 

1944, 1947 and 1959. Because 1944 was the first year of reservoir opera- 

tions, it probably was not representative of actual operating conditions. 

The incursion in 1947 was described by a Bureau engineer as unintentional 

(CCCWA 37~) and the incursion in 1959 was caused by the adverse effect of 

an operational. experuent (RT 2354). 

Prevention of such encroachment requires a minimum inflow of 

fresh water to the Delta of approximately 1500 cfs in addition to the , 

inflow required to meet consumptive uses in the Delta and that quantity 

required for export from the Delta (RT 2047). When the natural stream flow 

is insufficient to provide this minimum inflow, releases of Project ~.reter 

from storage are needed. According to evidence presented by the.Bureau 

this would require on the average of 359,900e.cre-feet cI' scored water 



a n n w y ,  and a maximum of 546,000 acre-feet in a very 6.ry year (GSDR 25%). 

According t o  evidence presented by Sacramento River and Delta Water Associa- 

t ion, these quantit ies would be 192,260 and 403,430 acre-feet, r e s p e c t i v e l ~  

(SWA 45~). ' 

Project operations as proposed b y t h e  Bureau would.result in 

approximately 95$ of the Delta obtaining water of adequate quality f o r  

i r r iga t ion  (RT 1794) and would provide the Delta with greater protection 

than it enjoyed in dry yeaxs pr ior  t o  the oyeration of the Project; but i n  

wet years, s a l in i ty  conditions in the western qortion of the Delta - the re- 

mainirg 5$ below the aforementioned medim. l i ne  - would be infer ior .  . This i s  

because the spring runoff, which, i n  the absence of the Project,  served t o  

repel s a l in i ty  incursion, would be mod.ifled t.o the extent of storage i n  - 

Project reservoirs. The r e su l t  would be tha t  s a l in i ty  ~rould begin t o  

encroach in to  the Delta a t  an ea r l i e r  date each year than would have 

occurred in the absence of the Project (CWSC 1@ and 3T 9714-16). However, 

t h i s  s i t u a t i m  generally has nct occurred (RT 9822) and an analysis of the 

evidence indicates it w i l l  not occur f o r  several years u n t i l  use of Projnict 

water has been more fu l ly  developed. Furthernore, with the coinpletion of 

the Trini ty  River Division of the Project, there w i l l  be substantial  

surpluses of water available f o r  several years.which could be used f o r  

sa l in i ty  control purposes u n t i l  additional diversion f a c i l i t i e s  a re  b u i l t  

and additional conduits a re  constructed t o  convey the water t o  the San 

Joaquin Valley (RT 11542). An average of 992,000 acre-feet per mum w i l l  

be imported into the Sacramento Valley from the Trinity River (USBR 164). 

California Water Scrvice Company Exhibit 13 
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Propose*ls by Local Interests  f o r  Sa l in i ty  Control I 

The western portion of the Delta comprises two d i s t inc t  areas: 

one, the islands which a re  agricultural, and the other, those lahds along 

the northern shore of Contra Costa County which support both an agricul- 

turd and industr ie l  economy. With respect t o  the l a t t e r  ares, the Coatre 

Costa County Water Agency in i ts  Exhibit 59.sets for th  the present and 

potential  water requirements. The present needs a re  being net  by water 

supplies delivered through the  Contra Costa Canal, by diversions d i rec t ly  

from Delta channels, by conservation of loca l  runoff and by pumping f r c z  

underground sources (CCCWA. 5 % ~ ) .  In order t o  rneet future requirements, 

however, the Agency contends tha t  the Project ~rould h a ~ e  t o  be operated l a  

such a . m e r  as t o  provide quality s-tmdards'at the City of h t i o c h  and 

Mallard Slough intake of the  California Wat%r Service Coinpaiy which the 

Agency describes as "necessary and practical" . The quality standards 

sought by the Agency would provide tha t  duriug the 15G consecutive days 

following the annual wixter runoff seasan, water containing in excess o l  

250 ppm should not be ~ l lo t r ed  t o  arhance upslrcan f rcn  the Mallard. Slough 

intake of the California Water Seraice Compzny two miles ~re5-L of the City 

of Pittsburg and tha t  Yce average c'r-loride ion c~ncent.ra-~ic?n above Mel lub  

Slough should not be allowed t o  exceed 150 p p  during t h i s  150-day period; 

tha t  water in  excess of 350 ppm should never be permitted above Antiock. 

The Agency further contends tha t  the operating conditions of the Project 

~ r o ~ d s e d  by it should be maintained u n t i l  such time as an al ternate  water 

supply i s  provided (CCCWA 85). This degree of water quality would reqirire 

on the average 1,024,000 inore acre-feet of stored water annually than would 

be required t o  prevent encroachment of sa l in i ty  in the upper 95$ of the 

Delta as contemplated by the  Bureau (CCCWA 95 and USBR 253.4). 
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The California Water Service Company holds Permit 3167 issued on 

Application 5941, f i l ed  in 1928. This permit authorizes a diversion of 50 

cfs at the Mallard Slough intake and diversion t o  off-channel storage of 

22,000 acre-feet per annum at a maximum rate of 120 cfs fo r  domestic and 

industrial use (CWSC 2A). The Company takes the position that i n  the 

operation of the Project as proposed by the Bureau t o  provide quality water 

a t  the intake of the Contra Costa Canal, f t must guarantee that  tbe public I s  

requirements for  domestic water will be supplied on the basis of present 

maximum demands and estimated future demands. The Company estimates that  

Contra Costa Canal'will reach its ab i l i ty  t o  meet m d m u m  peak demands i n  

about 1965, which w i l l  then make it necessary to  enlarge fac i l i t i e s  or 

supplement those now existing (CWSC 2). The Company would prefer, however, 

that  the Board require the Bureau t o  maintain a satisfactory quality of 

water a t  the Company's intake on Mallard Slough so that the Company could 

continue t o  perfect i t s  diversion right under Permit 3167. The Board is 

also urged to  condition the permits of the United States so that the 

Company's 1928 priori ty is made superior to those presently unCer considere.- 

tion (RT 9649). 

%be permits herein w i l l  be issued subject to vested rights and t o  

that extent the Company's rights will be protected, however, no valid 

justification exists for  upsetting the priori ty of the applications f i l ed  

by Che State i n  1927 and n m  held by the United States pursuant t o  assign- 

ment: For reasons hereinafter discussed, enlarging the existing Contra 

Costa Canal or supplementing it w i t h  additional f ac i l i t i e s  may prove t o  be 

a more desirable and economical method of meeting future denands fo r  

dmestic water than that proposed by the California Water Service Company. 



The Association, the San Joaquin County Flood Coatrol Vater 

Conservation District and others urge that the Board impose a condition in 

any permits granted to the United States to require that adequate outflows 

from the klta into Suisun Bay be maintained at. all times 'to preve& water 

in excess of 1000 p p  from encroaching beyond a point 0.6 mi le  wzat of 

Antioch. ~ccording to the Bureau's study, this would require on the aver- 

age approximately 476,000 more acre-feet of stored water annually than 

would be required to maintain suitable quality for all but the western 5s 

of the Delta (USBR 253A and 2530). A comparable average annual figure 

according to the Association's study is 301,000 acre-feet (sRDWA 4 5 ~  and 

45~). In addition, the Association asks that the United States conduct . 

studies in cooperation with the State of California to determine if it is 

possible to provide a subrjtitute water supply to water users in and around 

the Eelta in lieu of the water supply which ~iould be available as a resuit 

of the'above expressed condition. 

The evidence shows that to protect the agricultural lands of the 

western Delta islands, it would be sufficient if water.containing in excess 

of 1000 p p  were prevented from encroaching beyond the western end of 

Sherman Island. This 1~0uJ.d require an outflow of about 2650 cfs (RT 6629). 

Irriga-bion on Sherman Island could be continued with outflo~rs of either 

1800 cfs or 1500 cfs, but if these outflows were to continue for a long 

period of time it would be necessary to revise the Island's water distribw- 

tion, s$stem. With an outflow of 1800 cfs a capital investment of 

$150,000 would be required. The capital expenditure with a 1500 .cf s 

outflow would be at least $450,000. In addition to the capital expenditure, 



3J and the annual operation and maintenance costs would increase $15,~' 

$45,000 renpectively (sRDWA 86). No evidence was presented of the cost, if 

any, to maintain irrigation on Jersey Island with these outflows. 

The State's Plan for Solution of the Salinity Problem 
. . 

The cmplexity of the water supply problem in the western Delta, 

together with the need for a supply of adequate quality without the 

necessity for committing large quantities of water to flow into Suisun Bay 

to serve as a hydraulic barrier, has been the subject of study by the State 

of California (DWR 10). The salinity control barrier investigations 

conducted by the Department and its predecessors have resulted in plans for 

the Delta Water Project (DWR 70 end 70-1). 

The purposes of this State plan are to conserve water by reducing 

the quantity required for salinity control; to distribute q ~ a J i t y  water 

throughout the Delta and to diverters adje.cent thereto; and to provide n 

higher degree of flood protection to the Delta (RT 5141). Wayne PIIacRostie, 

a witness for the Department, estimated that with the physical facilities 

of the Delta Water Project, it kill be necessa1.y to ~mintain an outP1-.v. c- .T in 

-the order of only 1,000 cfs to allow quality water to be transpo~ted across 

the Delta (RT 5143-44). 

The State plan includes facilities to serve irrigation water to 
I 

the western islands aqd to deliver adequate municipal and industrial wate? 

to the north shore of Contra Costa County and a portion of Solano C o ~ t y  

north.of the Sacramento River. The physical features of the latter 

facility are as yet undetermined but are being studied by the Departsent;. 

pursuant to Chapter 1765, Statutes of 1959 (RT 5148). With respect to 

rsplacement of irrigation water for the vestern Delta through f ncil  i ties 



planned by the State, water would be provided to.all lands dme-[;ream jritii 
( 

a maximum intrusion of water contaiping 500 ppn. The mean concentration 02 

chlorides at such locations would be about 250 ppm (RT 5170). 

The costs of the features of the Delta Water Project, including 

the irrigation water replacement facilities and limited induS.ri&l and 

municipal water replacement facilities, would be about $83 million based CL 

1958 prices (RT 5177). 

Disposition of the Salinity Problem 

The evidence has clearly established that salinity incurs ion :.s :a, 

subject or" continuing economic concern to a small but nevethelass inport.=t 

and highly developed area comprising tbe westera pc~tion r\f t h ~  Pelfa ?xi!. 

the nort.h.ern portion of Contra Costa County. One possible solution to 

incursion would be to provide a hydraulic barrier of fresh water to be 

maintained in the vicinity of the City of Antioch. Various partfes ir l;bis 

proceeding have proposed conditions which they urge be impxed upon the 

United States to provide this barrier. However, it has been conclusively 

determined on the basis of functiorzal znd econo~ic feasibility st~dies by 

%he Departnent that the best rreans of conserving water otherwise need.& for 

salinity repulsion is the Delta b?rter Project (RT 5126). Provided -the 

wstern porti~n of the Delta w i l l  be supplied by an alternate method eai.1 

thereby conserve water-to be beneficially used in the 'future through the 

State water facilities or the Central Valley Project, the Board concludes 

that it would be unreasonable to dedicate for salinity repulsion puraocP.:: 

the large quatities of water that would be required to flow out to tie spa. 

The Board is particularly persuaded to this view in the light cjf 

Article XIV, Section 3, of the State Constitution: 



"Ii; is hereby declared that because of the conditions prevail- 
ing in this State the general vcli"a=.e requires tkra-t the water 
resaurces of the State be put to beneficial use to the fullest 
extent of which they are cagable, end thct ths kite or 
unreasonable use or unreasonable method of use of water be 
prevented, and that the conservation of such waters is to be 
exercised with a view to the reasonable .@ad beneficial use 
thereof in the interest of the people and for the public ~ 1 -  
fare . . .I1 . . 

In resolving the issue of salinity repulsion, the Board does not 

intend that the United States is to be relieved of its share of re~poaai-- 

bility in this matter. The obligation of the United States is spelled o'dt 

by the circunstances under which the Project was authorized and in the 

terms of the assignments of these applications which were originally filed 

by the State for this purpose. 

Lilrewise, the Board is mindful of the State's obligation as set - 

forth in Chapter 1 of Part 4.5 of the Water Cofie, with particular referei~se 

to Section 12202 which provides: 

"Among the functions to be provided by ths State Vater Re- 
sources Development System, in coordination with the 
activities of the United Statas in providing salinity cori- 
trol for the Delta through operation of the Federal Central 
Valley Project, shall be the provision of salinity control 
and an adequate water su~p~ly for +,he users of water in the 
Sacramento-San Joaquin Eelta . . ." 

The Board is also cognizant of the responsibility of the water 

users, present and future, in the Delta and in the northern portion of 

Contra Costa County to assume their share of the costs of the Federal and./:.r 

State project, comm&surate with the benefits received, over and above tho62 

they would have enjoyed in the absence of a project. .. 
Until the Delta Water Project as con%emplated by the State becmc:: 

effective, continued maintenance of a hydraulic barrier is imperative. 

Until use of water fram the Federal project develcps more fuC3y, surplus 

. . . , .? 3P,r?r :.rater will be available (psrticular1.y with the imporb o? Tr:io.i.': 



water) for the maintenance of such a barrier. Therefore, there is no 
! 

impending emergency requiring imposition of specific permit terms relative 

to salinity control at this time. Rather, the Board will reserve jurisdic- 

. tion for a reasonable period, not to exceed about three years subject to 

further extension, for the purpose of allowing the United States, the State 

of California, and the water users in the Delta, an opportunity to work out 

their problems by mutual agreeme~t. During this period the Board will re.. 

quire the United States to report semi-&nually the status of such negotia- 

tions, if any, and w i l l  welcome similar reports from any interested agency 

or individual. The pernlts can then be conformed to reflect the terms of 

any such agreement; or, failing to reach agreement, tb.; Board will, after 

due notice and opportunity for interested parties to be heard, make such 

further order as may be necessaiy and proper relating to salinity control 

in the Delta. 

In taking the action outlined in the preceding paragraph the 

Board recognizes that in this proceeding it has no jurisdiction over the 

Department or the water users to require their participation in su.ch - 
negotiations. An additional problem exists in the case of the la.%ter group 

due to a lack of representation of all of the parties now being benefited - 
or to be benefited. The Board also recognizes that reservation of jurisdie- 

tion does not solve the problem and without participation in good faith by 

all parties such action by the Board is of little consequence. The Baard 

does tht believe that reservation of jurisdictPon and postponement of the 

day of final decision w i l l  cause the problem to disappear or diminiah. 

Neither does it believe that the problem can be legislated out of existence 

nor solved by the mere weight of further investigsAj.0~8 end studies, of 

which there h~ve been mmy in the past, 6or~~e of vhich. hc,v% been r~cited f ::, 



thie, decision. The time has arrived for the parties to meet at the confer- 

ence table, recognizing that all have a responsibility and an urgent 

interest in an early solution. As ably expressed by Barvey 0. Banks, 

former Director of the Department of Water Resources and recognized as an 

eminent authority on the Delta problems: "I believe that t&e final solu- 

tion to the allocation of costs and the responsibility for payment should 

be a three-way responsibility between the local water users there, the 

United States and the State" (RT ~ 5 5 8 ) .  "...it is G r a t i v e  that these 

negotiations be started promptly and prosecuted vigorously" (RT ~600). 

William OIConnell, consulting engineer for Contra Costa County Water &enCy 

stated in response to a question by engineer Kienlen of the Board's staff 

regarding the willingness of the people, industry and municipalities in 
- 

Contra Costa County to pay for benefits derived through operation of the 

Project: "I cannot answer in toto for the industry and people in Contra 

Costa County. !be Contra Costa County Water Agency is w i l l i n g  and has made 

such a recommendation and received acceptance of their recommendation in 

zrincigle by representative members of the c0-Q and the industrial 

complex" (RT 10282-83 ) . 
As stated above, jurisdiction of the Board over some of the 

P e i e s  to this proceeding is limited. Within a short time, however, the 

Department w i l l  be before this Board as an applicant f ~ r  permits covering 

its proposed Feather River and Delta Diversion Project. The Department 

will-then he faced with the salinity problem as the United States is at 

this time. The precedent of the May 16,. 1960, agreement between the 

Department and the United States previously referred to, is believed ade- 

quate to warrant the pxrticipation of the Department at this time in 

similar negotiations regarding the extent of the State's responsibility for 
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releases of water for salinity control purposes, if and when the State is 

granted permits for its Feather River and Delta Diversion Project. Until 

' this problem is solved a ' cloud will remain over the State project as to it& 

ability to meet commitments under water service contracts. 

We recognize that not all the Delta and the Contra'Eosta County 

water users were represented at the hearing and any agreement should 

properly include all beneficiaries. Although many interested parties izi 

this area were very' ably represented at the hearing through the Associatior., 

Contra Costa County Water Agency, and others, to effect overall represents.- 

tion, particularly for taxing purposes, some type of comprehensive water 

district or other legal entity might be required. If so, no impediment to 

its organization is indiceted in the record. 

As the Board views the record, the parties concerned apparently 

believe that no directive has yet been given or ree.1 Incentive provided f r  

them to aggressively approach the problem. Counsel for Contra 'costa 

County Water Agency stated at the hearing: " . . . I know of no letter, no 
*t-elephone call, (or) oral conversation in which any demand whatsoever has 

been made upon us to pay except at this hearing before -this board.... 

There has been no negotiation or serious discussion ... of %his subject wi*. 
any responsible people'' (RT 10286-87). We believe a real incentive for a 

negotiated settlement 4ready exists. Mr. b&s cited the alternative as 

11 ...many years of litigation and many millions of dollars spent to make 

that &etermination." Mr. Banks was referring to a court determination of 

the water rights in the western portion of the Dzlta which may othervise bc 

required (RT ~566). Counsel for the Agency stated: "~ut apart from some 

massive litigation, we are convinced that the only protection that we cc2 

get'is from the permit conditions imposed u-pn permits of the Bureau by 



this Board1' (RT 10288). Imposition of such permit conditions, however, is 

no absolute assurance against "mass$ve litaation!'. 

In sunnnary, under Project operation large areas of the San Joaquir. 

Valley are served directly from the Delta through the Delta-Mendota Canal. 

Absence of a Delta water supply for this Canal would largely--.preclude the 

irrigztion of lands now being served from the Madera and Frisnt-Kern Canalc. 

In a very real sense the economy of much of the San Joaquin Valley is 

contingent upon an adequate water supply in the Delta. Further, large 

elcports from the Delta are to be made under the State Water Resources 

Development System authorized by the 1959 Legislature and endorsed by the 

people of the State in the band election of November 1960. These exports 

will serve water-deficient areas from the Delta to the Mexican border. Ti::- 

people of the entire State have a transcending interest in the ultimate 

Zuccess of this plan as well as that of the Central Valley Project. The 

success of both will turn upon the acquisition of clearly defined rights to 

divert the necessary water from the Delta. Indefinite postponement of the 

determination of mutual responsibility and the clarification of the 

relationship between local interests and the two great Federal and State 

~rojects which are, or will be, dependent upon a Delta water supply, is 

adverse to the interests of the entire State. 

The Board finds that in view of changing circumstances anticipate' 

for the future, sufficient information is not yet available to determine 

with finality suitable terms and conditions which will protect the Delta 

from salinity incursion without unreasonable waste of water and thereby 

best develop, conserve and utilize in the public interest the water sought 

to be appropriated. The Board finds that in the absence of an agreement 

between the United States, the State of California and the Delta water 
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users a further period of actual operation of the Project w i l l  be necessary: 

coordinated with the State's ~eita Water Project when constructed, in order 

to obtain the required information. 

The Board will reserve Jurisdiction to conform the permits to 

such agreement as may be reached, or to further order of the1Board. If an 

agreement is not reached by March 1, 1964, or within such additional time 

as may be determined appropriate, the Board will, after due notice and 

opportunity for interested parties to be heard, make such further order as 

may be necessary and proper. Any final action which the Board may take Jll 

the absence of a negotiated settlement of the salinity control problem will 

be determined upon the premise that responsibility lies not with the United 

States alone but with the State of California find the Delta users as v=ll. 



COORDINATION OF FEDjimursTAItE PROJEC'IS 

A s  previously pointed out, ear ly ~ t u d i e s  by the State  Engineer . 
establisheit the need for  coordinated development of the water resowces 

of the State. One of the devices to  assure coordination, as  provided by 

law, was the f i l i n g  by the S t a t e  of applications to'appropria-te w e e r  

from the Sacramento River and streams tr ibutary thereto as  ell as  from 

t ~ l e  Delta, some of which are the applications under consiaeratioa i n  th is  

proceeding. Many others are s t i l l  retained by the State  and are =.iaiting 

assignment ( D I ~  56). S t i l l  other agplications have been f i l e d  by the 

Bureau fo r  other units of the Project and are not ye t  acted upon. 

The State plan f o r  coordinated development includes the control 

of water i n  the De1t.a and i t s  diversion f o r  use t o  the south throuch en 

aqueduct conveyance system. In furtherance of t h l a  plen fhs Depazzent 

has requested assignment of soze applications fo r  use i n  connec t i m  ~ C t h .  

the FeaA&er River and Delta diversion uni ts  of *he St-ate tJater R e s o ~ ~ c e s  

Development System. TMs system incluzes the Central Yd l sy  Profect, 

the California Water P l v l  and the State Water FaciUt ies  as aefined i n  - 
Section 12931c(d) .of the !later Code (water Code Fcction 12931). F.e 

physical relationship &sing by reason of the Joint use of $he Delta 

reqlxires coorEnated q e r a t i o n  of bgth federal and s-Lats projectc. 

Upon the urging of the Board the United Ste.tes and the Depart- 

mer-t entered in to  an agreaen t  on May 15, 1960, f o r  the coordinated 

opercriion of the Central Valley Project and the State  Feather River and 

Delta Diversion Pro:ects ( E W R ~ ~ ) .  This aocment, a sigaif-icant mi1estc:ne 

i n  federal-atate relations with respect t o  %rater i n  California (RT i3.539)? 

provides, i n  p e t ,  for  future "exck.?.znf,e of ,w..y an3. all zls.ns, cr?'.teri~.: 



and other operational information relative t o  the operation of thei r  i 

(federal and . s ta te)  projects" . The parties further covenant t o  "establish 

by agreement mutually acceptable operational c r i t e r i a  and plans intruding 

water service that  w i l l  produce the maximum accomplishment of the Federal 

Central Vslley and the State Feather River and Delta ~ ive r s ion  Projects" 

(DWR n, P. 9). 

The Board finds that  the several units of the Central Valley 

Project, as well as other h i t s  of the State Water Resources Develoy~ent 

System, tiwe a coordinated pro3ect which require coordinated terms and 

conditions i n  permits for  appropriations of project water (DWR 77) The 

Board further finds that the terms and conditions necessary t o  effect 

coordination cannot reasonably be determined un t i l  decision is reached 

on other State and Federal applications yet to  be considered for  permit.. 

Theref ore, reservation of jurisdiction t o  f inal ly determine such terms 

'md conditions is necessary. The peeod of time required t o  obtain the 

needed information i s  impossible to  ascertain at this time. Jurisdiction 

\ r i l l  be reserved for  the purposes stated for  as long as may be necessary 

but not t o  exceed time of issuance of Ucenses. 



WATEXlSHED PROTECTION 

One of the principal functions of the Central Valley Project is 

the exportation of surplus water out of the catchment area of the 

Sacramento Valley into the San Joaquin Valley. This essential feature or 

the Project adopted by the early State planners bas been f oliowed by 

.Federal progect builders. As desirable as exportation may be, lads within 

the Sacrmo,nto Valley should not incur deficiencies in sqply while water 

is transported past them to distant lands. Protection of users within the 

watershed against the possibility of suffering such deficiencies is a 

policy expression of law applied to the Central Valley Project b Water 

Code Sections 11460 through 11463. 

It iS contended by a number of parties in these proceedings thz't 

the provisions of the Watershed Protection ~aw'  are vague and uscertain c ~ d  

therefore unenforceable. Furthermore, counsel for the Bureau contends ti;r~% 

. this law does not apply to the United States. Similar contentions were 

advanced by the parties in the matter of a~plications by thz United Stat.es 

to appropriate water of the San Joaquin River. In Decision D 935, the 

-Boe.rd declared as follms: 

It. . . we are not here compelled to strugg1.e with these 
problems of constitutional law and statutory coastmction. 
Such matters can only be finally determined by a c o b  of 
coqetent jurisdiction. The limitations imposed ky the 
-watershed protection law are not dependent upon administra- 
tive action but exist by force of the statute itself. Acticn 
by the Board can havz no effect upon them. 

"without regard to the extent the statute may give rise 
to valid and enforceable o'oligatioos on the part of the 
United States, the Board is bound to look to ali re1.evant 
legislative e~ressians of policy and to consider them as 
guides in exercising its discretion to condition pelmits in 
the public inCuerest ia the light of all the fat\Ls preae:l.t.ly 
before tine Bomrl," 



.The foregoing skatement applies equally to the preseat situa.tfoa 

and is adopted as a part aP this decision. 

A number of parties in these proceedings argue that the 

Sacramento-San Joaquin Valley is in fact one watershed and that the water- 

shed Protection Law is, therefore, inapplicable. The evidence does not 

support such a conclusion. A brief review of the history of the Centrri 

Valley Project will serve to resolve any doubt on this issue. 

Events Preceding the Adoption of the 
Watershed Protect ion Law 

The earliest official state recognition of a plan for exportation - 

of water from the Sacrameato drainage basin to the San Joaquin Valley 

appeared in Departnent of Public Works Bulletin No. 4, "Water Resox.crces cft - 

California - A Report to the Legislature of 1923". The report recomm5ndeL 

a dam across Carquinez Straits for diversion of "excess traters" to the 

San Joaquin Valley. The intrestigatior; by the State Engineer which resulted 

in Bullet- No. 4 had been authorized by the 1921 State Legislature which 

directed formulation of a comprehensive plan for accomplishm$nt of the 

maximum conservation, control, storage, distribution and application of all 

waters of the State (staff 9, p. 150). 

In 1925, another report, Department of Public Works Bulletin 

I 1  No. 9, Supplemental Report on Water Resources of California - A Repoyt to 
the Legislature of 1925" recommended importation of Sacramento  her w a k r  

to the..San Joaquin Valley with an added feature of a major stornze reaer- 

vo!.r on the Sacramento River. This was followed by a further report 03 

comprehensive plan published in 1927 as Bulletin No. 12, " S ~ ~ D P J  

Rsport on the Wster Resources of California and a Coordinated Plm Zor 

tkeir DetreSo;~~,ent" by tils Stato Qrl;ineer (~.:.;i( 1). ?xL:aiy ati:tTl+vim ?;I: . 



directed to the needs of the Saa Joaquin Valley w i t h  the Sacramento and 

upper Trinity drainse basins described as "the most accessible region of 

s ~ ~ l u s " .  It was stated in the repork. that, "Here is ample water, taken 

rlth h e  San Joaquin Valley s t r w ,  for the full development of both 

v.zlleys.." The report continued, "The new supply for the Sen Joaquin Valle~ 

would be derived from the water used to maintain navigation i?l the channel 

of the Sacramento River. After serving its useful purpose in the 

a river Sacramento Valley, this water would be diverted at the mouth of th.. 

into the San Joaquin." (staff 9, p. 178) 

The economic and legal problems implicit in carrying out the 

transfer of water from one drainage basin to another trhile at the same 

protecting the watershed of origin from deficiencies prompted the State 

Legislature of 1927 to call for appointment of a Joint Legislative 

Committee to study the problems and recommend some method of procedure. 

In 1929 the Joint Legislative Committee made its report suggest- 

that the State adopt a policy with respect to coordination of all uses 

for water and "Tne coordination of,water supplies between the time and 

place of origin and time and place of use, and by means of transportation 

of water in excess of the needs of watersheds of origin from such water- 

sheds to areas of deficient water supply to correct unequal geographic 

distribution." Continuing, the Committee urged a policy expression of lav 

which would give "~efGite and valid assurance that such areas of surplus 

from-xhich water is or may be taken shall have a right to amp]-e trater for 

their ultimate needs, superior and prior to that of the area of deficiency 

to make use of such surplus. In the event of impounding water by storage, 

such areas or watersheds from which water is taken shall be entitled to use 

their prior water rights accorded hereunder, upon payment or agreement to 



pay such consideration fo r  waters used therefrom as may be reasonable and 

proper under all the circumstances and conditions'relating thereto, mak- 

due allowtisce for  the i n i t i a l  prior right of such areas t o  such ~u rp lus  

water." (staff 9, pp. 230-231) 

0 The "State Water plan1', Bulletin No. 25 (IIWR 3), submitted in 

1931 pursuant t o  legislative request of 1929, presented a comprehensive 

plan which included the diversion of water only from t h e  Delta fo r  eq,orto- 

tion t o  the San Joaquin Valley. This was recommended because it would 

interfere leas t  with "present rights and icterests", md bece.use it a?lc7.red 

utilizing the waters derived from the entire catchment area af ter  they had 

flqred past all upstream users and af ter  all upstream requirements had been 

met. 

Applicable Statutes 

The first successful legislative action t o  provide a protective 

policy with respect t o  a catchment area was in  1931when the Department of 

Finance was prohibited from releasing from priority or assigning applica- 

tions f i l ed  by the State pursuant t o  Statutes of 1927, Ch. 286, p. 508, 
e 

-B 1 (now Water Code Section 10500), for  the appropriation of water %*en, in 

the juireent of the Department of Finance, such assignment or relesse tro:~'c:. 

deprive the county in  which such water originates of any water necessv j  

fo r  the developent of the county ( ~ t a t s .  1931, Ch. ,720, p. 1514, 8 1, now 
. . 

Water Code Section 10505). 

In 1933, the Legislature authorized construction of a system of 

works designated as the Central Valley Project and creation of the, Water 

Project Authority ( ~ t a t s .  1933, Ch. 1042). The l a t t e r  State agency was  

empowered t o  construct and operate any of the several units of the Project 



as provided in the statute. The units authorized included a storage dam at 

or near Kennett, a Contra Costa County conduit, a Delta cross-channel, and 

Delta diversion, t-ether with a conveyance system southward to the mouth 

of Fresno Slough which enters the San Joaquin Mver at Mendota Pool. By 

way of limiting the power of the Water Project Authority the-. statute 

provided that in the construction and operation by the Authority of any 

project authorized under provisions of the Central Valley Project Act, "no 
. - 

watershed or area wherein water originates, or any erea immediately 

adjacent thereto which can conveniently be supplied w i t h  water therefrom, 

shall be deprived by the authority directly or indirectly of the prior 

right to all of said water reasonably required to adequately supply the 

beneficial needs of said watershed, area or any of the inhabitants or 

property owners therein, " 

!he act further provided that the impairment or curtailment of 

watershed rights by the Authority could be accomplished in no other way 

than by purchase and that the act was not to be construed as -creating any 

new property rights other than as against the Water Project Authority nor 

to requltre the furnishing of project water to any person unless the water 

was purchased. With respect to exchanging water of one watershed for that 

of another, the act provided that the requirements of the watershed wherein 

the exchange is made must be satisfied first and at all times to the d e n t  

such requirements would have been met were the exchange not mafie. 

: b 1943, the Legislature included the Central Val lny  Project Act 

in the Water Code as Division 6, Part 3, and incorporated the 

language of the watershed protection statute into Sections 11460 thaugh ' 

11463. 



Bureau Policy Statements 

On February 17, 1945, Acting Regional Director R. S. Calland of 

the Bureau of Reclamation stated i n  a l e t t e r  t o  the Joint  Committee on 

Rivers end Flood Control of the California State Legislature tha t  it was 

the. view of the Bureau tha t  the intent  of Water Code Section'-ll460 is  "that  

no water sha l l  be diverted from any watershed which is or w i l l  be needed 

f o r  beneficial uses within tha t  watershed." The l e t t e r  continued: "The 

Bureau of Reclamatf on, i n  i t s  studies fo r  G t e r  resources development i n  

the Central Valley, consistently has given full recogrdtion t o  the policy 

eqressed  i n  t h i s  s tatute  by the Legislature and the people. The Bureau 

has a t t e q t e d  t o  estima- i n  these stu&es, and w i l l  continue t o  do so i n  

future studies, what the present and f'uture needs of each watershed w i l l  

be. me Bureau will not divert  from any ~ ~ a t e r s h e d  any water which i s  

needed t o  s ~ t i s f y  the existing or potential  needs within tha t  watershed.. .." 
(staff 9 ,  p. 798, SRI;WA 19). 

On May 1'7, lgk-8, Assistant Secretary of the Inter ior  William E. 

Warne wrote a let ter  t o  Congressman Clarence Lea on the subject of Federd- 

policy with respect t o  export of surplus water from the Sacramento Valley 

drdnage basin t o  the San Joaquin Valley, stating: "As you know, the ' 

Sacramento Valley water r ights  are protected by (1) Reclamation law whizh 

recognizes' State water .law and rights thereunder; (2) the State  I s  counties 

of origin act, which is recognized by the Bureau i n  principle; and (3) the 

f a c t  b a t  Bureau f i l ings  on water are subject to  State approval. " (s taf f  9, 

P- 799 and SRCWA 19). 

On October 12, 1948, Secretary of the Inter ior  Krug, i n  a.p:;5lic 

speech a t  Oroville, stated: "Let me state ,  c lasr ly and fiuoLly,. %he 



Intezior Department i s  f u l l y  and completely comrmttted to  the policy that no 

water which ie needed i n  the sacramento Valley will be sent out of it." He 

added: "mere i s  no intent  on the par t  of the Bureau of Reclamati~n ever 

t o  divert  from the Sacramento Valley a single acre-foot of water which might 

be used i n  the valley naw or later." (staff 9, P- 799 & S ~ A  19). 

On November 15, 1949, Regional Mrector Richard L. Boke reaffirrrerl. - 
these main policy statements and summarized them i n  a l e t t e r  t o  Congressman 

C l a i r  Engle, stating, "We believe the foregoing is a s m a r y  of the main 

policy statements by Government of f ic ia ls  on the subject of imporJation cf 

Sacramento Valley water t o  the San Joaquin valley.'' ( ~ t a f f  9, p. 759 a 

Sl33lA 19 ) . 
Watershed Protection Law 
Applicable t o  United States  - 

In sp i te  of these reported clear-cut and unequivocal s t a t e ~ e n t s  

by persons occupying governmental positions of the highest exthority 

respecting such matters at  the time they were made, t.he Bureau has since 

q u l i f i e d  these long-held principles and now frankly proclaims i t s  ?resent 

intent:  "To the extent tha t  it can do so compatibly with pro.ject fcnetions, 

the United SL2't .e~ ~ 2 1 1  fiatisfy watershed end ayes of origin needs mil uzes." 

(RT 171.6 ) . 
I n  1951, the Legislature added Section 1-8 t o  the Water Code 

making the limitations prescribed i n  Sections 1.~460 t o  11463 expressly - - 
app~lda3le t o  "any agency of the State o r  Federal G o v e ~ e i l C  which shall 

undertake the construction or  operation of the project, or  any uni t  tharsof". 

In 1955, the State  Attorney General published Opinion 53-298 i n  

>:l~lich he concluded that  Water Code Sections 10505, U.460 and l l 4 6 j  are - 



constitil.tional and tha t  the l a t t e r  two sections are applicable t o  the Unitec'. 
I 

S ta tes  as the operator of the Central Valley Project i n  view of Water Code 

S e c t i ~ n  11128 and Section 8 of the 1902 Federal Reclamation Act. Section 

8 is  interpreted as an affirmative election by Congress to comply w i t h  

certain a s p c t s  of State law. It directs  the Secretary of tbe In ter ior  t o  

proceed i n  conformity with s t a t e  laws relat ing to the appropriation of 

water used i n  irrigation. 

The Attorney General IS' opinion directs  attention t o  the policy 

statemsnts made i n  194.8 and 1949 by resyonsfble Federal o f f i c i a l s  as - 

consistent with the purpose of the legis lat ive enactment of Water Code 

Sections ll460 and li.463. Referring t o  the enactanent of Sec',lon 1.1128, t5.e 

Attorney General said, "it rzmoves my doubt but mst, so far as State  1z:i - 

i s  concerned, these sections do declare the l a w  of the State 2 ~ i '  p i i o s e s  

of federal compliance therewith pursuant to Section 8 of .the Reclamattf.on 

Act". 

Permit Conditions t o  Provide Waterched Protection 

The Board conclu6es, therefore, tha t  i n  the h is tor ica l  amroach 

-adopted by the project planners 'the Szcramento watershed was r ega rdd  ES 

separate from tha t  of the San Joaquin and that only water s u q l m  t o  t>e 

.nee& of users i n  the Sacramento vatershed trould be considered as a\-.ail- 

able f o r  export t o  the. San Joaquin. The Board views the legis lat ive 

expression of protective policy as ajjplicable i n  accorhm.ce wit11 t h i ~  

h is tor ica l  concept of the distina t ion between the respec ti ve waterbt~heds . 
It is  concluded tha t  public in teres t  reqil'Lres tfi~",&€Z 

origiaating i n  the Sacrenento Valley I3aain bs mafie available f o r  use witli?.c: 



the Basin and the Sacramento-Ssn Joequin Delta before it is q o r t e d  t o  

more dis tant  areas, and the permits granted herein w i l l  so provide. 

However, the Board w i l l  limit the ~eriod of time i n  which such 

preference may be exercised. !!!his l imitation is necessary i n  order t o  best  

conserve i n  the public in t e res t  the water t o  be amrqriated.:  The BohWd 

considers that, in view of the length of time the Project has been i n  

operation, a period of approximzkely threo, years i s  a reasoneble time i n  

~ihich the users -thin the watershed tho  are currently using water from 

Sacramento River or  the D e l t a  may have a preferred r ight  t o  Project w a t e r .  

Accordingly, the permits w i l l  provide that u n t i l  March 1, 1964, requests 

for  water service contracts from such users ~ J i t h i n  th.e Sacramento Valley 

and Delta shall be preferred over requests from users outside the vatt!c~i-Le3; 

%he Board concurs wid& CounseL, f o r  the Asnnciation tha t  e. pex-i~? 

of epproximately ten yezrs i s  a rea~onsble Length of time in which users 

tdthin the watershed who are not presently diveTting water from the 

Sacramento River or  Delta may consummate contracts fo r  2ro~ec-l  water (ki~ijtr~ 

79). Accordingly, the permits ~ d l l  provide that u n t i l  March 1, 1971, 

requests fo r  water service contracts from such users sha l l  be preferred 

over requests from users outside the watershed. 

Users within the watershed who do not presently hold anrcpr ie t i - .  .? 

r ights  but \rho vish t o  i n i t i a t e  such r ights  by application t o  t h i s  Board 
. . 

should also be afforded preference. Accordingly, the permits granted f o r  

use outside the watershed sha l l  be subject t o  rights in i t i a t ed  by applica- 

t ions fo r  use within the watershed. 

AU. applications co~sidered  here, except. Application 10588, were 

originally f i l e d  by the Depaskeat of Tinw2e purouont Lo iJatcr CoBe Sec::l:oll 



10500. 'Ilhe assignment of Applications 5625, 5626, 9364 and 9365, dated 

September 3, 1938, contains the f olloving condition (DWR 56): 

" . . .subject t o  de l e t ion  of the stream flow above Shmta 
(formerly Kennett 7 Dam by the exercise .of lbwful rigiits t o  
the use of water f o r  the purpose of development of 'the 
counties i n  which such water originates, whet-her such r'lghto 
have been heretofore o r  m y  be hereafter in i t i a t ed  o r  ai?quired,. 
such depleticn not t o  exceed i n  the aggregate four millton frlve 
hundred thousand (4,500,000) acre-feet .of water i n  any consecutive 
ten-year period, and not t o  exceed a m.-ximl.nu deyl...i;i$n i n  any 
one yeax i n  excess of seven hunrired thousand (700,000) acre-feet." 

On March '26, 1952, the Director of Finance executed two assign- 

ments, one concerning Applications 9363 and 9368 and the other concerning . 

~ppl i ca t ions '  9366 and 9367. Both of these assignments contain the f ol lo~--  

Ing condition (DWR 56): 

I t  . . .subject, hawever, i n  conformity with Section 10505 of 
the Water Code of the State of California, t o  any and &I. 
r ights  of any county i n  which the prater 'sought t o  be appro- 
priated originates .Lo the extent tl1;t any such water r i y  be 
necessary f o r  the development of such county." 

-4ccording t o  the Attorney General's Opinion NO. 53-298, Sec-:Lor̂  

10505 governs an exclusive function of the Department of Finance (now 

administered by the California Water ~onrmission ), but the State  Engineer 

.(whose functions i n  this regard are now performed by the State Water RigLta  

~ o a r d )  nay incorporate all pertinent terms and reservations which were 

made 'as conditions of assignment in to  permits granted on the  applicaticns 

being considered. meref ore, permits issued pursuant t o  these applicatiai~r, 

w i l l  contain the terms s e t  forth i n  the assignments of such &pplicationo. 



PROTE!C!TION OF MISTING RIGHTS 

Throughout these proceedbgs, t i e  BWeaute representatives have 

c~nsistently affirmed their policy to recognize and pxotect all water 

rights on the Sacramento River and in the Delta existing under State law =I; 

. tae timf! these applications were filed, including riparian,'appropriative 

and others. Unfortunately, these rights have never been comprehensively 

defined. It is imperative, therefore, that the holders- of existing r!.gh*c 

and the United States reach agreement concerning these rights an6 the 

supplementa3- water required to provids the holclzra with a firm q d  adequc.5: 

water s~.pp.l.$, if a lengthy and extremely costly ad judicat.!.or, of the vatere; 

of the Sacrame~to Rl~.r%r and its tributaries is L,o be avoided. !LItbnl~zb. 1:.0 

an issue at this hearing; rcfere~ce to the two types of contracts Por 

su~2lementa.l water that have been svggcstec? is in order beca~ee the typ o f  

ccntract e2tered i c to  between the holders @f existiq r igXs and th? 3~Ltd. 

States will have a direci Seari3.g on the requirelents necessary to protc~.; 

existing rights. 

One type of con.:zsct for supplemental water would provide for t Z  

water users to pay for the exact qwtity of stored trater diverted each 

year. TZlis vould require the mainte~ance of a large number of meas~ring 

devicss and cmpilation of extensive records to deternine the yield to each 

water user under his own right and the quantity of stored water diverted. 

Mmy of the measuring aevices and records could be elininated if the 

perties entered into the other type of contre.ct for eqplenental wa.l;er 

sizilar to those propose2 by the Eweeu m d  the Sscramentcl Rive? 2nd Cel tn  

Water Users Association (USRR 96 and 97). This t39e of contract wotd % 



1vat;er that he would require during a repetition of hydrologic ccnsitions 
I 

similar to those during the perioq 1924 through 1954. 

To assure that vested rights are protected under actual operati-r.:l. 

conditions of the Project and at the same time to assure that the water 

sought to be approprieted will be developed,.conserved aniiutilized in the 

public interest, it w i l l  be riecessary from time to time to establish 

measuring devices and reporting procedures. The Board finds that sufficieilt 

information is not nm.r available with respect to these requirements to 

finally deternine the terms and conditions which will reasonably protect 

such vested rights and at the same time best serve the public interest. 

Therefore, pernits will provide that upon the request of the Bozrd, 

permittee shall make such measurements and maiatzin apd furnish to the Board 

such records and information as may be necessary to Cetermine ca.piiar?ce 

with the terms and conditions of this order, ilzclu?iing t i e  recognition of 

vested rights and for the fwtlier purpose of determining the quantities of 

water placed to beneficial use uuclar tbe pernits both by direct diversion 

and storage. 



RIGHTS SHALL BE TO THE LAND 

This Board has taken cognizance in previous decisions of resolu- 

tions adopted by the Legislature in 1952 expressing the desirability of 

' including terms and conditions in permits issued to the United States for 

irrigation water to be used in federal reclamation projects -(~tats. 1953, 

Vol. 1, pp. 272, 405). 

Among such conditions recommended by the Legislature were those 

providing in substance that rights under the permits are to be held by the 

United States in trust for the water users and that rights acquired there- 

under shall be permanent and appurtenant to the lands irrigated. 

In Decision D 935, the Board discussed these conditions at some 

length, concluding that by force of applicable state and federal law, the 

United States holds all water rights acquired for project purposes in trust 

for the project beneficiaries who by use of the water on the land will 

become the true owners of the perpetual right to continue such use subject 

only to continued beneficial use and to observance of my and all 

contractual commitments to the United States. Upon the premise of this 

"trust theory" the permits issuzd to the United States were conditioned so 

as to express the "permanent and appurtenant" concept. 

In further support of its view, this Board invited attention to ' 

the Congressional Act of July 2, 1956, Chapter 492, Ssction 4, 70 Stats. 48ib, 

now codified as Section 485h - 4, U. S . C . A., Title 43, which redf irmed 

section 8 of the Reclamation Act of 1902 containing the proviso reading as 

follows : 

"That the right to the use of water acquired under the pro- 
visions of this act shall be appurtenant to the land irrigated 
and beneficial use shall be the basis, the measure, and the limit 
of the right." 



The vieus thus expressed in  Decision D 935 are reaffirmed, ana 

the permits t o  be issued pursuant t o  those applications which inclcae 

irrigation as a purpose of use w i l l  provide i n  substance that  rights t o  be 

acquired thereunder w i l l  be appurtenant t o  the land on which the water 

shall  be applied and that  such rights shall  continue i n  peqktuity. 



CONCLUSION 

The evidence indicates and the wrd finds that unappropriated 

water exists in the Sacramento River snd in the Delta at times and in 

sufficient amounts to justify the approval of Applications 5625, 9366, 9367, 

9368 and lose8 and also to warrant the . approval in part of Applicatf ons 

,5626, 9363, 9364 and 9365; that the uses proposed are beneficial; that such . .  

waters in general, but with certain exceptions and subject to certain condi- 
. . 

tions, may be taken and used as proposed without interference with the 

exercise of prior rights; and that the applications should be approved and 

permits issued pursuant thereto, subject to the usual terms and conditions 

and subject to those additional terms and conditions indicated in the 

preceding portion of this decision for the protection of prior rights and in 

the public interest. The Board finds that as so conditioned the develop- 

ments proposed Jn these applications will best develop, conserve and utilize 

in the public interest the water sought to be appropriated. 



ORDER 

Applications 5625, 5626) 9363, 9364) 9365) 9366, 9367, 9368 and 

. 10588 of the United States for  permits t o  appropriate unappropriated 

water having been f i l ed  with the predecessors of the State Water Rights 
. - 

Board, protests against the approval. thereof having been submitted, ' juris- 

diction of the administration of water rights, including the subject 

applications, having been subsequently transferred to the Board, a public 

hearing having been held by the Board and said Bard  having considered a l l  

of the evidence received at the hearing and now being fully informed in  

the premises: 

IT IS HEREBY ORDERED that  Applications 5625, 5626, 9363, 9364, 

9365, 9366, 9367, 9368 and 10588 be, and the same are, approved and that  

perrmlts be issued t o  the applicant subject t o  vested rights and t o  the 

following additional terms and conditions: 

1. The quantity of water t o  be appropriated from Sacramento 

River for power purposes a t  Shasta Fower Plant under permit, issue4 p r -  

suant to Application 5625 shall  not exceed ll,000 cubic feet  p- or second 

by direct diversion and 3,190,000 acre-feet per annun by storage. 

2. The q w t i t y  of water t o  be appropriated from Sacramento 

River for  power purposes a t  ~ h a s t a  Fbwer Plant under permit issued pur- 

suant t o  Application 9365 shall  not exceed 2,275 cubic feet  ger second by 

direct diversion and 1,303,OCO acre-feet per m u m  by storage. 

3. The quantity of water t o  be appropriated from Sacramento 

River for power purposes a t  Keswick Fower Plant and for incidei~tal doxes- 

t i c  purposes under permit issued pursuant to Application 10588 shal l  lzat 

exceed 13,800 cubic feet  per second. 



4. The quantity of water t o  be appropriated from Sacramento 

River fo r  irrigation, incidental domestic, stockwatering and recreational 

purposes under permit issued pursuant t o  Application 5626 sha l l  not 

exceed 8,000' cubic f ee t  per second by direct  diversion and 3,190,000 acre- 

f ee t  per annum by storage; provided, however, t ha t  the amount of water 

appropriated by direct  diversion sha l l  be limited t o  such quantity as 

would be ami lable  for  appropriation at  Shasta Dam. 

5 .  The -tity of water to be appropriated &om Secramento 

River and channels of ~acramento-&I J o a q a  Delta for  municipl  end 

industr ial  purposes under permit issued pursuant t o  Application 9363 sha l l  

not exceed 1,000 cubic fee t  per second by direct diversion and 319;COC) 

acre-feet per annun by storage. 

6. The quantity of m t e r  t o  be appropriated from Sacrmento 

River and channels of ~acramecto- an Joaquin Delta for  irrcgation, inci-  

fiental domestic* stockwatering and recreational purposes under pe-t 

issued pursuant t o  Application 9364 sha l l  not exceed 9,000 cubic fzet per 

second by direct  diversion an8 1,3a3,000 acre-feet per annum by storage. 

7. The quantity of water t o  be appropriated from Rock Slough 

for  i r r iga t ion  and domestic purposes under permit issued pursumt t o  

Application 9366 shal l  not exceed 200 cubic f ee t  per second; provided, 

however, tha t  the t o t a l  quantity of water t o  be appropriated under permits 

issued pursuant t o  ~ ~ ~ l i c a t i o n s  9366 and 9367 shall not exceed 350 cubic 

fee t  per second. 

6. The quantity of water t o  be appropriated f r o m  Rock Slough 

fo r  municipal and industr ial  purposes under permit issued pursuant t o  

Application 9367 shal l  not exceed 250 cubic f ee t  per second; provided, 



however, tha t  the t o t a l  quantity of water t o  be appropriated under permits,-.- 

issued pursuant t o  ~pp l i ca t ions  9366 and 9367 shall not exceed 350 cubic 

f ee t  per second. 

9. The quantity of water t o  be appropriated from Old River f o r  

i r r iga t ion  and domestic purposes under penult issued p u r s w t  t o  Appli- 

cation 9368 shaU not exceed 4,000 cubic f ee t  per second. 

10. The t o t a l  quantity of water t o  be appropriated by direct  

diversion and by .storage under permits issued pursuant t o  Applications 

5626, 9363, 9364, 93?6, 9357 a d  9 3 3  shall not exceed 6,5C0,000 acre-feet. 

per arzn~m of vhich m a t  i n  excess of 3,450, COO acre-2eet per annun shall be 

by direc t  diversicn. The .mw.imm cc~b ined  rates of U r e c t  diversicn and 

rediversion of stored wat'er sha l l  not exceed 22,200 cubic f ee t  per second-. 

11. The t o t a l  quantity of water t o  be appropriated by storage 

for power and other beneficial uses under permits issued pursuant t o  

Applications 5625, 5626, 9363, 9364 and 9365 sha l l  not exceed 4,493,000 

acre-feet per annum. 

12. The collection of water t o  storage under permits issued 

pursuant t o  Applications 5625 and 9365 sha l l  be l imited t o  the period 

extending from about October 1 of' each year t o  about June 30 of the 

succeeding year. Direct diversion under permits issued p u r s w t  t o  

Applications 5625, 9365 and 10588 sha l l  be allowed yew-round. 

13. The season of diversion under permits issued pursuant t o  

Applications 5626, 9363, 9364, 9366, 9367 and 9368 where applicable s h a l l  

be as  follows: 

(a) About October 1 of each year t o  about June 30 of the  

succeeding year for  collection of water to storage. 



(b) About September 1 of each year to about June 30 of the 

succeeding year for direct diversion from Sacramento River a t  

Shasta Dam. 

(c) Year-round for direct diversion from sacrament0 River 

downstreem from Shasta Dam and a t  points within the Sacramento-San 

Joaquin Delta. 

1 .  No direct diversion or rediversion of stored water for  

beneficial use under permits issued pursuant to  Applications 5626, 9363, 

9364, 9366, 9367 and 9368, other than through the conduits or canals 

hereinafter named i n  this paragraph, shal l  be made un t i l  a description of 

the location of each point of diversion and statement of the quantity of 

water t o  be divertea i s  f i led  with the State Water Rights Board: 

(a) Bella Vista Conduit 

(b) Corning Canal 

(c ) Tehama-Colusa Canal 

(d) chic0 Canal 

(e) Yolo-Zamora Conduit 

( f )  Contra Costa Canal 

(g) Delta Mendota Canal 

15. The quantities of water which may be appropriated as se t  

forth in  Faragraphs 1 through U. of this Order may Q,>icense be reduced 

i f '  investigation warrants, or those quantities s e t  forth in Paragraphs 4 

t h r o u a  11may be reduced a t  any time prior to  license i f  the recarvations 

contained in  Paragraphs 22 and 23 of t h i s  Order are modified o r  se t  aside 

upon Judicial review; and a l l  rights and privileees under the permits, 

including method of diversion, method of use and quantity of water 



diverted are subject t o  the continuing authority of the State Water Rights 
I 

i 
Board i n  accordance ~ l t h  law and i n  the in teres t  of the public welfare t o  . 

prevent waste, unreasonable use, unreasonable method of use and unreason- 

able method of diversion of said water. 

. Construction work sha l l  be completed on or  before December 1, 

1985 

17. Complete application of the water t o  the proposed use s h a l l  

be made on or before December 1, 1990. 

8 Progress reports sha l l  be f i l e d  promptly by permittee on 

forms t o  be provided annually by the State  Water Rights Board u n t i l  l icense 

i s  issued. 
. . 

19. Permits issued pursuant t o  Applications 5625, 5626, 9363, - 

9364, 9365, 9366, 9367 and 9368 are subject t o  compliance with Water Code 

Section 10504.5(a). 

20. m e  quantity of -water which may be divested under penniJ;s . 

issued pursuant t o  Applications 5625, 5626, 9 5 4  and 9365 sha l l  ~emain 
. . 

subject t o  depletion of stream flow above Shasta Dam by the exercise of 

lawful r ights  t o  the use of water for  the purpose of development of the 

counties i n  which such water originates, whether such r ights  have been 

heretofore or  may be hereafter in i t i a t ed  or  acqufred; suah depletion shall 

not exceed i n  the aggregate 4,500,000 acre-feet of water i n  any consecutive 

10-year period and not' t o  exceed a rn~xirn~m depletion i n  ssy one yew i n  

exceas of 7OO,OOO acre-feet. 
-. 

21. In conformity with Water Code Section 1050% permits issued 

pursuant t o  AppUcations 9363, 9366, 9367 and 9368 sha l l  be subdect t o  any 

and all r ights  of any county i n  which the water sought t o  be appropriated 



originates t o  the extent tha t  any such water may be necessary 3or the 

development of such county. 

22. Mrect  diversion and storage of water under permits issued 

pursuant t o  Applications 5626, 9363, 9364, 9366, 9367 and 9368 fo r  use 

beyond the Sacramento-San Joaquin Delta* o r  outside the wate~shed of 

Sacramento River Basin- shal l 'be  subject t o  r ights  in i t i a t ed  by applica- 

tioil3 f o r  use Vlthin said watershed and Delta r e g m e s s  of the date of 

f i l i n g  sa ia  applications. 

23. The export of stored water under permifis issued pursuant t o  

Applications 5626, 9363 and 9364 outside the watershed of Sacramento River 

Basin or  beyond the Sacramento-San Joaquin Delta sha l l  be subject t o  the 

reasonable beneficial use of said stored water within said wata-shed and - 

Delta, both present and prospective, provided, however, tha t  agreements fo r  

the use of said stored water are entered in to  w i t h  the United States pr ior  

t o  March 1, 1964, by part ies  currently diverting water from Sacramento 

River andlor Sacramento-San Joaquin Delta snd pr ior  t o  March 1, 1971, by 

*For the purpose of t h i s  Order the Sacramento-San Joaquin Delta s h h l  be 
- tha t  area defined fn  Water Code Section 12220. 

*For the purpose of this Order the Sacramento River Basin sha l l  be tha t  
portion of the State  encompassed by a l ine  beginning a t  the Sacramento-San 
Joaquin Delta a t  Collinsville thence northeasterly t o  the cres t  of the 
Montezums 'Hills; thence northwesterly through the c res t  of the Vaca 
Mountains; thence northerly along the cres t  of Putah, Cache, Stony, Thomes, 
and Cottonwood Creek Basins and along the cres t  of the !TrinityMountains 
t o  M t .  Eddy; thence easterly through M t .  Shasta and along the northern 
boundary of the P i t  River Basin t o  the c res t  of the Warner Mountains; thence 
southerly and westerly along the boundary of the P i t  River Basin t o  Red 
Cinder Cone Peak; thence easter ly along the northern boundary of the 
Z'eather River Basin t o  the cres t  of the Sierra-Nevada; thence southerly 
along the c res t  of the Sierra-Nevada t o  the southern boundary of the 
American River Basin; thence westerly along the southern boundary of the 
American River Basin t o  the eastern boundary of said Delta; thence 
northerly, westerly and southerly along the boundary of t h e  Del%a t o  the 
i ~ o i n t  of beginning. 



par t ies  not currently using water from Sacramento River and/or Sacramento- .:" 

San Joaquin Delta. 

24. Permittee sha l l  bypass o r  release in to  the natural channel 

of the Sacramento River at  Keswick Dam f o r  the purpose of maintaining f i s h  

l i f e  such flows as are provided fo r  i n  '%lemorandum of Agreement f o r  the 

Protection and Preservation of Fish and W i l e f e  Resources of the Sacramento 

River as Affected by the Operation of Shasta and Keswick Dams and the i r  

Related Works and Various Diversions Proposed Under Applications 5625, 5626, 

9363, 9$4, 9365, 9366, 9367, 9368 and 10588 of the United s ta tes"  between 

the United States and the California Department of Fish and Game, dated 

April 5, 1960, f i l e d  of record as Fish and Game Exhibit 7 a t  the hearing of 

said applications. 

25. The State Water Rights Board reserves continuing jurisdiction 

over permits issued pursuant t o  Applications 5625, 5626, 9363, 9564, 9365, 

9366, 9367, 9368 and 10588 u n t i l   arch 1, 1964, or  such additional time as 

may be prescribed by the Board, for  the purpose of formulating terms and 

conditions relat ive t o  sa l in i ty  control i n  the Sacramento-San Joaquin Delta. 

Permittee sha l l  on or  before January 1, 1962, and each s i x  months thereaf'ler 

submit t o  the Board a written report as t o  the progress ,of negotiations 

re la t ive  t o  agreement between permittee and the State  of California and/or 

the permittee and water users i n  the Delta and i n  Northern Contra.Costa 

County. 

26. The Board reserves continuing jurisdiction over permits 

issued pursuant t o  Applications 5625, 5626, 9363, 9364, 9365, 9366, 9367, 

9368 and 10588 f o r  an indefinite period not t o  extend beyond the date of 

issuance of licenses for  the purpose of coordinating terms and conditions 



of the permits with terms and conditions which have been or  which may be 

included i n  permits issued pursuant to other appUcations of the United 

States  i n  furtherance of the Central Valley Project and applications of the 

State  of California i n  furtherance of 'the State Water Resources Development 

System. . . - . 

27. Upon the request of the Board permittee shall. make such 

measurements and mRintain and furnish t o  the Board such records and informa- 

t ion as may be necessary t o  determine compliance ~ i t h  the terms condl- 

t ions of this order, including the recognition of vested r ights  and f o r  the 

fur ther  purpose of determining the quantit ies of water placed t o  beneficial  

use under the permits, both by d i rec t  diversion and storage. 

28. Permits issued pursuant t o  Applications 5626, 9363, '9364) 

9366, 9367 and 9368 s h a l l  be subject t o  "Agreement Between the United Stat= 

of America and the Department of Water Resources of the Sta te  of Csl lfomia 

fo r  the Coordinated Operation of the Federal Central Valley Project and the 

State  Feather River and D e l t a  Diversion ~ r o j e c t s "  dated May 16, 1963, f i l e d  

of record as Department of Water Resources Exhibit 77 at  the hearing of said 

applications . 
29. SubJect t o  the existence of long-term w~rter delivery 

contracts between the TJnlted States  and public agencies and subject t o  . 

compliance with the provisions of said contracts by said public agencies, 

the permits issued on Applicatione 5626, 9364, 9366 and 9368 s h a l l  be - . 

further conditioned as follows: 

( a )  The r ight  t o  the beneficial  use of water f o r  I r r iga t ion  

purposes, except where water i s  distributed t o  the general public 

by a private agency i n  charge of a public use, s h a l l  be appurtenant 



to the land on which said water shall be applied, subject 

to continued beneficial w e  and the right to change the 

point of diversion, place of use and purpose of use ao pro- 

vided in Chapter 10 of Part 2 of Division 2 of the Water 

Code of the State of California and further subject to h e  

right to dispose of a temporary surplus. 

(b) The right to the beneficial we of water for 

irrigation purposes shall, consistent w i t h  other terms of 

the permit, continue in perpetuity* 

rm Is m m  ORDm that 

(a) Insofar as the amount of water to be appropriated 

by storage under Application 9364 exceeds 1,303,000 acre- 

feet per annum the same is hereby denied. 

(b) Insofar as the amount of water to be appropriated 

by storage under Application 9365 exceeds 1,303,000 acre- 

feet per annum the same is hereby denied. 

( c )  Insofar as the amount of water to be ~ppropriated 

by direct diversion under Application 9365 exceeds 2,275 . 

cubic feet per second the same is hereby denied. 

(a) Insofar as Applications 5626 and 9364 are for 

use of water for navigation and flood control purposes the 

game are hereby denied. 



Adopted as the decision and order of the State.Water Rights Board 

a t  a meeting duly called and held a t  Sacramento, California, on the 9th day 
4 

of February, 1962. 

Kent Silverthome, Chairman 

@.a, - .' E* 
Ralph JY McGi4.; Member 

Board Member W. P .  Rowe is  filing a separate opinion concurring 

in part w i t h ,  and dissenting in wt from, the foregoing decision. 
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INTRODUCTION 

Application 15764 of the h i t e d  States through i ts Bureau or' 

Reclamation, Region 2, Sacramento, (hereinafter sometimes referred t o  as 

the Wlreau), is for  a permit t o  appropriate water from Old River, a channel 

of the Sacramento-San Joaquin Delta, (hereinafter referred t o  a s  the 

Delta) i n  furtherance of the San Luis Unit of the Federal Central Valley 

Project . 
The Central Valley Project is being constructed i n  stages t o  

meet the water requirements of various areas as the needs develop. The- in- 

i t i a l  features of the project include Shasta and Kes~ick Dams on the 

Secramento River, Delta Cross Channel, Contra Costa Caral; Delta-Kendota 

Canal, Friant Dam on the San Joaquin Xver and b d e r a  and Friant-Kerc 

Canals. The American River Division with Folsom and Nimbus Dams on the 

American River including the Sly Fark U n i t ,  and the Triniky River D i v i - i  on 

with Trinity and Lewiston Dams on the Trinity River and rdhiskeytown D e n  on 

Clear Creek have been addedto the i n i t i a l  features. 

The next large area where there is  c r i t i c a l  and immediate need 
. . 

for  supplemental water, tha t  could be supplied by the Central Valley . * 
'Project, i s  located on the west side o f t h e  San Joaquin Valley i n  western 

Merced, Fresno and Kings Counties (RT 57-59). These lands, which are t o  

be i r r igatsd by the San Luis U n i t ,  l i e  between elevations of about 200 and 

..500:feet above sea level  on a broad gently sloping al luvial  plain extend- 
i 

i ng  eastward fromthe Coast Range. The area forms a s t r i p  about 65 miles 

long and 13 miles wide, total ing about 500,000 acres. The climate is 

semi-arid and the oniy surface-water supply is from minor creeks which are 



dry in the summer months when water is needed for irrigation. Accordingly, 

present irrigation relies entirely on ground water which, for many years, 

has been heavily overdrawn (RT 59-61 and USBR 56*). 

* An asterisk following an exhibit number indicates an exhibit.received 
into evidence by reference from the record of the hearing on Appli- 
cn+.ions 5625 et a1 of the IlntteA Stsees (~)ecl.~i.@n D 990). 



APPLICATION 

Application 15764, f i l e d  on March 8, 1954, by the Westlands 

Water District ,  and assigned t o  the United States on October 17, 1950, is  

for a permit t o  appropriate 190 cubic feet per second (cfs) by direct 

diversion t o  be diverted between February l a n d  November 30 of each year 

and 1,000,000 acre-feet ' per annum by offstream storage t o  be collected at 

the maximum r a t e  of 4200 cfs  between October 1 of each year en6 April 30 

of the succeeding year from Old River for irrigation, incidental dorrestic 

and stockwatering purposes. The point of diversion i s  on Old Ri-rer a t - the  

intake canal leading t o  Tracy Pumping Plant within the mt of SU* of 

Section 29, TlS, R ~ w .  Offstream storage is t o  be effected by San Luis 

Dam located within the SI. of SE* of projected Section 15, T l O S ,  REE. 

The place of use consists of a gross area of 399,924 acres lying within 

the Westlands Water Distr ic t .  O f  this ,  a msximum of 340,000 acres may be 

i r r igated i n  any one year. 

The United States, on Dkember 8, 1960, f i l e d  petitions t o  

amend Application 15764 t o  include municipal, industrial  and recreation as 

additional purposes of use and additional points of rediversion as  

f ouows : 

San Luis Canal and 
Reservoir Intake 

Within T9S, R ~ E  a t  
Station 301bt20 on 
the Delta-Kendota 
Canal 

-# A l l  references t o  township and range are  t o  Vaunt Diablo Ease and 
Meridian (MDB&M). 



Pacheco Fass 
Conduit Intake 

Within projected 
Section 14, TlOS, 
R7E 

San Luis Canal Intake Vithin the S@ of 
(from reservoir) NW$ of Section 23, 

nos, R ~ E  

Mendota Dam Within the SE* of 
(non- Pro j ect feature ) SE* of Section 19, 

n3s, u!2 
Temple Slough (Arroyo Within the SE* of . 
canal) Intake (non- S# of section 12, 
Project feature) T m ,  =SE 

Pleasant Valley Canal Within the Ill?& of 
NE* of Section 33, 
n8s, ~ 1 6 ~  

At the same time the &ited States also f i l e d  a ~ e t i t i o n  t o  

amend the application by enlarging the place of use t o  include a gross 

area of 1,398,000 acres of which a maximum of 910,000 acres w i l l  be ir- 

rigated i n  any one year. 



HEARING 

Other Applications Included 

After notice of Application 15764 was published, 42 protests 

were received. After due notice to the applicants and protestants, a 

public hearing was held before the Board on April 11, 12, 13, and 20, 

1961, at Sacramento, California. Applications 13573 and 13574 of Alameb 

County Water District, Application 13892 of Santa Clara Valley Water . 

Conservation District, Application 15756 of Kings River Conservation 

District, Application 16342 of the City of San Mego and Agplications 

16433 and 16434 of Alameda County Flood Control and Water Conservatics 

District were all set for hearing at the same time as Application 15764. 

At thecos;rcezcenent of the hearing, motions were made to gostpone 

hearing on the latter applications, with all of the applicants except 

the City of Sen Diego agreeing to subordinate to Application 15764 and 

thereby waiving priority with respect to Application 1$764 (RT 222-2231, 

The aotions to postpone have been granted except that of the City of 

San Dicgo; which has been denied. Application 16342 of the City of San 

Diego has been denied for reasons set forth in the Board's Decisiob 

D 1015, aated m e  30: 1943.. 

St.Lpu3.at.ion Between Burearr 0.' Reclamation 
a d  Certain Protestants -- -.__.--- 

!Ihe Burtat., Coztra Zosta C ~ u ~ t y  Water Agency, Delta :!ar;er Use:.~ 

Association, Jacramsntc Mver arid Delta Water Association, California 

Eepartment of Fish and Game, Wameda County Water Di~-~rict, and San 

Joaquir County ~lood' Control ana Wacer Conservation District have 



entered into a stipulation which provides substantially as follows: 

1. That the Board defer action on the direct diversion portion 

of Application 15764 un t i l  such time as petitions for consolf&tii:i: 

the service area under Applications 5626, 9363, 9364, $366, 9367 end 

9368 are  considered, or  af ter  Further hearing as  may be a r e c t e d  'by 

the Board. 

2. That the month of Cctober be deleted from the season of 

collection of water t o  storage thereby limiting the sesson of 

collection t o  storage from Novezker 1 of each year t k c u ~ h  A y r i l  jC 

of the succeeding year. 

3.  That any permit issued pursuant t o  Application, 1576k be 

limited so that  the r a t e  of diversion, when added t o  ell other 

diversions from the Delta, through the Delta-Mendota Caa l  by the 

Bureau w i l l  not exceed a to t e l  of 4600 cfs .  

4. 5 t  the B a r d  defer hearhg  on the p t i t i o n  t~ change the 

place of use under Application 15764, insofar as  it steks t o  i3- 

clude lands within Alameda, Santa Cruz and San Benito Counties. 

5. That the Board receive into evidence by reference the 

record of the hearing on Applications 5625, 5626, 9363, 9364, 9365, 

9366, 9367, 9368 and 10588 of the United States giving the same 

weight t o  objections and arguments as though they were made ~ t h i s  

proceeding. 

  is position of the Issues Raised by the Stipulation 

It is appropriate at this  time t o  dispose of the requests of 

the parties expressed In the stipulation. 



(1) The parties immediately involved herein have entered into 

a stipulation requesting the Board t o  defer action on a  ort ti on of 

the application. An important factor in  determining the propriety 

of deferment is whether or not any party would be affected. Con- 

sideration has been given t o  the possible adverse effects of defe;.- 

ment upon other applicants and water users located within the Delt? 

and the Board is  of the opinion that  none will occur a t  the ?resent 

time. Moreover, i f  a situation should ar ise  in  the future which 

would require disposition of t h i s  portion of the application, the 

B a r d  will consider it a t  that time. Therefore, the request of the 

perties t o  defer hearing on the direct diversion feature of A3pli- 

cation 15764 is  granted. 

( 2 )  The voluntary reduction of the season for  diversion t o  

storage by the applicant in  accordance with the stipulation i s  

accepted by the B a r d  and the permit w i l l  ref lect  t h i s  chan g... 

( 3 )  The capacity of the Delta-Mendota Canal i s  4600 cf s and 

physically incapable of diversion i n  excess of that amount. EI 

accordance with the parties '  stipulation, however, such a l i m i ~ a t i o t  

w i l l  be imposed in the permit issued pursuant t o  Application 15764. 

(4) The request of the parties t o  defer action on the ~ e t l t i o n  

t o  change the place of use t o  include lands within Akmeda, 

Santa Cruz and San Benito Counties i s  granted for  the same reason 

outlined i n  Faragraph (1) above. 

(5) The Bard, a t  the hearing on April 31, 1961, admitted the 

entire record of hearing on AppUcztions 5625, 5626, 9363, 936br 

9365, 9356, 9367, 9365 acd log8 (RT 241-45). 



PLAN OF 'PHE UNITED STATES FOR USE OF WATER 

Public Law 485, 86th Congress '2nd Session, 74 S t a t .  156, en- 

acted June 30, 1960, authorizes the Secretary of the Interior t o  construct 

the San Luis Unit of the Central Valley Project either as a Federal 

f a c i l i t y  or as  a joint use f a c i l i t y  in cooperation with the S ta te  cf 

California (USBR 4). The use of water t o  be appropriated under any 

permit issued pursuant t o  Application 15744 w i l l  be the same i n  either 

case (FtT 64). However, it is  convenient t o  consider the project f i r s t  es 

it would be constructed solely as a Federal project t o  serve only the Szn 

Luis service area, and secondly, as it would be constructed t o  provtet ?or 

joint use f a c i l i t i e s  as a Federal-State project. 

Federal Fro,j ect  

The Tracy Fbnping Plant, which diverts water into the l l 3 - d l e  

Delta-Mendota Canal, is  located on a cut channel extending t o  Old River 

about ten miles northwest of the City of Tracy. The Delta-Mendots Canal 

bas a capacity at i ts head of 4600 cfs and delivers 'mter t o  lands along 

- t h e  western side of the San Joaquin Valley and t o  the San Joaquin River a t  

Mendota Pool west of the City of Fresno (USBR 45*). The water delivered 

t o  Mendota Pool permits water i n  the San Joaquin River t o  be diverted up- 

stream at Friant Ilam for  use along the eastern side of the San Josquin 

Valley. The full capacity of the Tracy Pumping Plant and the Del?a- - - 
Mendota Canal is  used only during the peak: of the irrigation season 

during the summer months t o  sa t i s fy  these requirements. The Canal trans- 

ports re lat ively l i t t l e  water in  the winter and early spring months, 



while during the same months large quantities of water waste t o  t i e  sea 

through the Delta (RT 62-63 ) . 
The plan is  t o  u t i l i ze  t h i s  available capacity of the Delta- 

Mendota C a n a l  t o  transport surplus water fromthe Delta t o  tine Ssn Luis 

service area. Eecause surplus water and the available canal capacities 

both occur during the non-irrigation season when the conswt ive  use de- 

roands are low, it w i l l  be necessary t o  provide offstream storage nem the 

San Luis service area t o  impound the water which cannot be direct ly  placed 

t o  beneficial  use. Sixty-seven miles from the lkacy Pumpbg Plant, the 

Delta-Mendota Canal gasses within t:io and one-half miles of the Sen Luis 

Reservoir s i t e .  A t  this ~ o i n t  water conveyed i n  the Celta-lendota C a n a l  

will be rediverted by the San Luis pumps. Whenever possible, water w i l l  be 

diverted direct ly  into the San Luis Canal for inmediate use. !the r e n a b i ~ g  

water will be diverted into the San Luis Reservoir for  storage (RT 62-63). 

During the s m e r  months when the capacity of the Delta-Itendata Canal is  

not adequate t o  supply the demands along that canal and also the demands 

within the San Luis service area, water stored in the San Luis Reservoir 

w i l l  be released into the S a n  Luis Canal to serve the San Luis service 

area. The required storage capacity can be provided by constructing a 

1,000,000 -acre-foot reservoir (USBR 6). 

The 104-mile San Luis Canal,  a s  gart of the s t r i c t l y  Federal 

. progect, will extend the ent i re  length of.the San Luis service area t o  

i ts  terminus about three miles northwest of Kettleman City. The capecity 

Of the canal a t  i t s  head w i l l  be 6800 cfs  and i ts  terminal capacity w i l l  

be 700 cfs. A secondary canal, 20 miles i n  length and having a casacY~y 

of 600 cfs, win be constructed t o  serve the Pleasmt Valley &re3 L ~ C , % . > I ? ~  

east  of the City of Coalinga !ZISBI~ 6). 

-9- 



Sari Luis Reservoir also may be u t i l ized  t o  store water which 

probably would be los t  by sp i l l ing  a t  Shasta or  Folsoa Reservoirs. Later 

t h i s  water w i l l  be released into the Delta-Mendota Canal t o  sat isfy de- 

mands normally made by releases from Shasta and Folsom Reservoirs (USER 56"). 

Federal-State Joint Use Project 

San Luis Dam nay be constructed as  a joint Federal-State project 

t o  be used by the Bureau f o r  the San Luis U n i t  and by the State for t h e .  

Feather River and Delta Diversion Rojects .  Under joint operation the 

capacity will be enlarged t o  2,000,000 acre-feet (USBR 6 ~ )  and water w i l l  

be delivered from the Delta into a 40,700 acre-foot forebay reservoir 

through the Delta-11:endote Canal as well as a paral le l  canal t o  be con- 

structed by the State.  From the forekay water may be pumped into the Szz 

L u i s  Reservoir for  storage. A t  a l a t e r  date, water stored i n  San Luis 

Reservoir w i l l  be released back into the forebay before beiilg tre3sporteC 

t o  the place of use. It is ant ic ipa tea tha t  these releases w i l l  be 

u t i l ized  t o  generate e lec t r ic  power (RT 64-65). 

Water from the forebay reservoir may be released either into the 

San Luis Canal or  into the Delta-Mendota Canal. A s  a Federal-State jo i r t  

use f a c i l i t y  the San Luis Canal w i l l  have an intake capacity of 13,100 

cfs  and a terminal c a p c i t y  of 7,750 cfs (USBR 6 ~ ) .  A t  the swthern end 

of the San Luis service area t h i s  canal w i l l  cease t o  be a joint use 

f a c i l i t y  but it will continue south as a feature of the State aqueduct 

system (RT 65). 



DISCUSSION OF THE ISSUES 

The record develo~ed at the hearing on Application 15754 is 

essentially the same as that develo~ed for the Board's Decision D 9% On 

Applications 5625, 5626, 9363, 9364, 9365, 9366, 9367, 936[3 and 10566, a d  

therefore most of the issues raised are identical. Those issues ~ihich 

have a bearing on Application 15764 are as follows: 

1. Power of the Bard to Condition Permits. 

2. Salinity Incursion into the Delta. 

3. Coordination of Federal and State Frogects. 

4. Watershed Frotection. 

5. Protection of Zxisting Rights. 

6 .  Rights Appurtenant to the Land. 

The Eoard adopts the sections of Decision D 950 disposing Of 

these issues as a basis for the conclusions reached herein. 

Need for Water Under Anplicetion 15764 

The portion of Application 15764 under consideration in this 

-decision is for a permit to appropriate water to meet requirements for 

lands which for the most part were not included in Decision D 990. There- 

fore, it -is necessary to consider these requirements and to determine if 

there are sufficient quantities of surplus water available during the 

requested diversion season. 
-. 

The San Luis service area, according to USER 56*, will have a 

total annual mter rkuireme~t of 1,566,000 acre-feet for irrigation, 



domestic, municipal and industrial  needs of the area. This requirement 

w i l l  be met from two sources - the Delta and the available ground water 

within the senrice area. The quantity of water that  will be puniped from 

the available ground water i s  estimated as  540,000 acre-feet (USBR 56-31. 

The annual quantity of supplemental water i s  estimated as  1,126, OCO acre- 

feet .  To t h i s  quantity nust be added the canal losses of 125,000 acre- 

f e e t  and the evaporation losses from San Luis Reservoir of 50,000 

acre-feet per year, Wing the t o t a l  average annual quantity required t o  

be diverted from the Delta for the San L u i s  U n i t  about 1,300,000 acre-feet 

(USBR 56*). Of th i s  quantity 470,000 acre-feet will be applied direct ly  

t o  +,he land; and the remaining 830,000 acre-feet w i l l  be stored In San 

Luis Reservoir for  l a t e r  release (RT 63). Included i n  the 830,000 2cr=- 

feet  i s  that  quantity which m y  be required for  the portion of the Celta- 

Mendota Canal service area which can be served by water from the San Luis 

Reservoir. Releases of water from San Luis  Reservoir for  use within the 

Delta-Nendota Canal service area appeared t o  be advantageous i n  only two 

years of a 20-year operation study of the reservoir. This study indicated 

t ha t  the average annual release for the Delta-Mendota Canal service area 

would be 40,000 acre-feet (LEBR 56--) . 

Other Permits of the United States 
t o  Supply Service Area 

The United States holds permits t o  appropriate water from 

Trinity River, Clear Creek, Sacramento River, American River and the 

Delta for use t i t h i n  the San Luis service area. The service area de- 

scribed under the Trinity River and Clear Creek permits witin the exception 



of the San Luis Reservoir area and small areas along the western side of 

the San Joaquin Valley, include the entire service area under considera- 

t ion i n  th i s  decision. The service area under the American River, 

Sacramento River and Delta permits include a l l  of the area t o  be served by 

the Delta-Mendota Canal and approxiaately one-third of the area t o  be 

served by the Ssll Luis Canal. These permits .allow direct diversions into 

the Delta-Mendota Canal year-round up t o  its capacity of 4600 cf s . They 

also permit water stored in  Trinity, Leviston, Whiskeytown, Shasta and 

Folsom Reservoirs t o  be rediverted into the Delta-Mendota Casal for  use 

within the i r  respective service areas. However, none of these permits , 

allows water t o  be stored i n  San Luis Reservoir which i s  requested under 

that  portion of Application 15764 considered in this decision. 

Season of Diversion and Quantity 
of Water t o  be Granted 

-- -- 

There i s  unappropriated water within the Delta during the winter 

and spring months. This i s  clearly established by llSBR 21 which indicates 

large quantities of unappropriated water available i n  the Delta during the 

. period November 1 through April 30 of every year. USER 164*, "Central 

Valley Project Operation Study, Shasta Reservoir Operation", which pre- 

sents conditions under flrll project development with a repetit ion of the 

hydrologic conditions for the period 1921-22 through 1953-54, a lso  

indicates tha t  water would be available for diversion t o  San Luis 

~ e s e r v o i r  during each of these months for  the period of study. 

The record i s  clear that  there is  a need for  supplemental water 

within the area t o  be served and that  there is  adequate water available 



within the Delta during the requested season of diversion. Therefore, a 

permit w i l l  be granted for  1,000,OCO acre-feet per amum t o  be collected 

i n  San Luis Reservoir a t  the mexinum rate  of 4200 cfs from about 

Movember 1 of each year t o  about April 30 of the succeeding year. 

Disposition of Petitions 

Those portions of the petitions t o  amend Application 15764 

which are under consideration in this decision request (1) tha t  the 

character of use be changed t o  include municipal, industrial  and recrea- 

t ional  uses; (2) that additional points of rediversion be allowed; and 

(3) that the place of use be extended t o  include the lands designated iz 

Stanislaus, Elerced, Fresno and Kings Counties. 

The inclusion of municipal, industrial  and recreational p m o s e s  

will permit water t o  be supplied t o  communities within the service area 

not h v i n g  access t o  any other supplemental water supply. The inclusion 

of the additional lands i n  Stanislaus, Nerced, Fresno and IOlngs Counties . . 

w i l l  permit greater f lex ib i l i ty  in the operation of the Central Valley 

ProJect by allotdng the coordination of the storage fac i l i t i e s  thereby 

making maximum use of the available supply. Because neither the quantity 

nor the -season are t o  be changed, existing riats would not be adversely 

affected. Accordingly, the petitions will be approved. 

- - The inclusion of these additimal &mas within the service erea 

will require other points of rediversion fo r  the l a t e r  sought. t o  be ep- 

propriated. However, some points described i n  the petitions merely con- 

s t i t u t e  portions of , tbe  a r t i f i c i a l  distribution system and are not true 



points of rediversion. The additional points of rediversion t o  be 

al lot~ed under this permit a re  San Luis Dam, Mendota Dam and Temple Slough 

(Arroyo canal) Intake. 

l a t e r  Quality in the Lmer San Joaquin River 

The Delta Water Users' Association e t  al, and the San Joaquin 

County Flood Control and Water Conservation District  presented testimony 

showing the deterioration of the quality of water i n  the San Joaquin ' 

River north of Mendota Pool since 1950 (EIJUA 1). This is  a resu l t  of a 

. great many factors influenced by a highly developed irrigation economy in  

the San Joaquin Valley. 

It is the position of the parties raising the issue tha t  the 

development of the San Luis bit w i l l  further degrade m t e r  qualit.7 in 

the San Joaquin River and i n  the Delta. It is contended that return 

flow from the San L u i s  service area will contain high concentrations of 

salts and i f  added t o  those already found in the San Joaquin River north- 

ward from Mendota Pool, w i l l  adversely affect the water quall+y fo r  

diverters along the stream and in the Delta (RT 277-78). A t  the same 

time, the parties point out that  the construction of a master drainage 

system envisioned as one possible solution t o  the problem i n  Departmen*, 

of Water Resources Bulletin No. 89 w i l l  intercept all retarn flows fo r  

conveyance northward t o  San Francisco By, thereby reduchg the flaw of 

wa*er i n  the lover San Joaquin River (RT 283-84). 

The testimony discloses that  a reduction in  the quantity of 

water presently available i n  the lower San Joaquin River will resul t  from 

the interception of drainage water north of Mendota Pool rather than tho 



interception of the drainage water from the San Luis Unit (RT 312-14). 

Therefore the contention tha t  the construction of a master drainage 

system will reduce the quantity of water available i n  the lover San 

Joaquin River is clearly outside of the issues under consideration in 

connection with Application 15764. 

Public Law 488, previously referred to, forbids cornencement 

of construction of the San Luis Unit u n t i l  the Secretary "has receivzd 

satisfactory assurance from the State of California that  it w i l l  nake 

provision f o r  a master drainage outlet and disposal channel for  the San 

Joaquin Valley, as generally outlined in the California water plan, 

Wzlletin Numbered 3, of the California De~a3?tment of Vater Resources, 

which will adequately serve, by connection therewith, the drairage 

system for the San Luis unit  or  has mde provision for constructing the 

San Luis interceptor drain t o  the delta designed to  meet the drainage 

requirements of the San Luis unit  as generally outlined i n  the report of 

the Departnent of the Interior,  ent i t led 'San Luis Unit, Central Valley 

Project1, dated Cecernber 17, 1956". 

Faci l i t ies  for  removal of drainage water from the San Joaquin 

Valley are included in  the State  tlater Faci l i t ies  as  defined in Water 

Code Section 12934(d). 

No specific term or  condition is  offered by the parties in 

t h i s  proceeding for inclusion in the permit t o  be issued by the Board 

which would bear direct ly  upon the problem. The Board i s  convinced tfi& 

Fublic Latr 488 authorizing the construction of the San L u i s  Unit ade- 

quately protects the water of the lover San Joaquin River from further 

degradaticn of ~ u a l i t y  by return fl~ws from .the Sm Luis ser7:iee n-cea. 



Therefore, no special term or condition relative to the disposition of 

drainage water from the San Luis servlce area w i l l  be included in this 

permit. 



CONCLUSION 

The evidence indicates and the Board finds that  unappropriated 

water exists i n  Old River a t  times and i n  sufficient amounts t o  just i fy 

the approval of Application 15764 insofar as that  application relates t o  

appropriation by storage; tha t  no Urul user of water w i l l  be-injured by 

the approval i n  gart  of the petitions t o  change the character of' use, 

place of use and t o  add points of rediversion; tha t  the uses prowsed are 

beneficial; and that  the a p ~ l i c a t i o n  should be approved i n  part  and a 

permit be issued pursuant thereto, subject t o  the usual terms and con&,- 

t ions and subject t o  additional t e n s  and conditions set  for th i n  the 

follotring Order for  the protection of prior r ights  and i n  the public 

interest .  Be  Board finds that,  so conditioned, tne project proposed ir, 

this application will best develop, conserve and u t i l ize  in the public 

interest  the water sought to be a~propriated. 



ORDER 

Application 15764 of the United States for a permit t o  asprcp:-i- 

a te  unappropriated water havlng been f i led  eth the Division of I.letsr 

Resources, predecessor t o  the  State !later Rights Board, p ~ o t e s t s  agaiaat 

the approval thereof having been subniitted, jurisdiction of the a w n i s -  

t rat ion of water riats, including the subject application, having been 

subszquently transferred t o  the Boars, a public hearing having been held 

and evidence received by the Eoard and the Eoard having considered the 

same and nov being fu l ly  infomed in the premises: 

IT IS BEREBY ORDERED: 

(a) That portion of the petition t o  amend Ap~licat ion 15764 t o  

enlarge the place of use t o  include additional lands ?&thin 

Stanislaus, Merced, Fresno and Kings Counties is hereby granted. 

(b) That portion of the petition t o  amend Application 15764 by 

adding San Luis Dam, Mendota Dam and Temple Slough (Arroyo canal) 

In%& as additional points of rediversion i s  hereby granted. 

(c) That the petit ion t o  amend Application 15764 t o  include 

municipal, industrial  and recreation uses i s  hereby granted. 

(d) That action on Application 15761c insofar as  it relates t o  

appropriation of water by direct diversion, and on those sortions of 

the petitions which propose t o  include lands within Alaneda, Santa 

(5-u~ and San Benito Counties and the points of rediversion necessary 

t o  serve these lands i s  withheld pending further order of the Eoard. 

IT IS FURTHEFl ORDERED that Application 15764, insofar as  it 

relates  t o  appropri&ion of water by storage, be end the svne i s  appro-red, 



and tha t  a permit be issued t o  the applicant subject t o  vested ri&ts and 

t o  the follotxtng limitations and conditions: 

1. The quantity of water t o  be ap2ropriated Pom Old Rive: fo r  

irrigation, incidental domestic, stochm+,ering, muuicf pal, Induse~ ia l  

and recreation purposes shall be W t e d  t o  tine amount which can be 

beneficially used and shall not exceed 1,000,030 acre-feet per aunm 

t o  be diverted from about November 1 of each year t o  about A ~ r i l  30 

oi" the succeeding year. The mxhlpll ra te  of diversion t o  offstreem 

storage shall be 4200 cubic fee t  per second. 

2. The maximum r a t e  of diversion through the Delta-Mendota 

C a n a l  under t h i s  permit, together uith other rights of permittee, 

sha l l  not exceed 4600 cubic fee t  ~ e ,  second. 

3 .  The maximum quantity of water herein stated may be reduced 

i n  the license i f  investigation warraats, and a l l  r ights and privi- 

leges under the permit, including nethod of diversion, method of use 

and quantity of water diverted, are subject t o  the continuing 

authority of the State Water Rights Eoard in accordance with law and 

i n  the interest  of the public welfare t o  prevent waste, unreasonable 

use, unreasonable method of use and mreasonable method of diversion 

of said water. 

4. Construction work shaU comecce on or  before December 1, 

1955. 

5 .  Construction work sha l l  be completed on or before Decen3e.p. 1, 

6. Complete application of the water t o  the prososed use sha l l  

be mde on or before December 1, 19%. 



7. Progress reports shal l  be f i l e d  promptly by permittee on 

forms t o  be provided annu l ly  by the State Water Rights Board u n t i l  

license is issued. 

8. This permit shall be subject t o  rights in i t ia ted  by applics- 

t ions for  use within the Sacrauiento-San Joaquin Celta* and the hater- 

shed of the Sacramento River asin* regardless of the h t e  of filing 

sa id  applications. 

9. !be State  Water R i g h t s  Ba rd  reserves continuing jurisdictio-a 

over t h i s  permit u n t i l  March 1, 1964, or such additional time os may 

be prescribed by the Board, for the purpose of formulating t e r m  an8 

conditions relat ive t o  sa l in i ty  control in the Sacramento-San Joaq~: :  

Delta. Pennittee shall on or before Januaryl,  1962, and ezch s-tx 

montns thereafter submit t o  the %ard a written report as t o  the 

* For the purpose of this Order the SacramentoSan Joaquin Delta sha l l  be 
that  area defined in  Water Code Section 12220. 

For the purpose of this Order the Sacramento River -sin shall be that 
portion of the State encompassed by a l ine  beginning at the Sacramento-San 

- Joaquin Delta at Collinsville thence northeasterly t o  the crest  of the 
B!ontezuma Hills; thence. northwesterly through the crest  of the Vaca 
Mountains; thence northerly along the crest  of Putah, Cache, Stony, Thones 
and Cottonmod Creek Basins and along the c res t  of the Trinity Ycountains 
t o  M. Eddy; thence easter ly through I&. Shasta and along the nortaern 
boundary of the P i t  River Easin t o  the crest  of the Warner Motatains; 
thence southerly and westerly along the boundary of the Pit River b s i n  t3 
Red Cinder Cone Peak; thence easterly along the northern bcmdary of the 
Feather River k s i n  t o  the c res t  of the Sierra-Nevada; therce southerly 
along.the crest  of the Sierra-Nevada t o  the southern boundary of the 
American River Basin; thence westerly along the southern boundary of the 
American River Basin t o  the eastern boundary of said Delta; thence norkh- 
erly, westerly and southerly along the boundary of the Delta t o  the point 
of beginning. 



progress of negotiations relative to  agreement betveen the pennitten 

and the State of California and/or the permittee and tbe ijster usezs 

i n  the Delta and i n  Northern Coat= Costa County. 

10. The Bard  reserves continuing jurisdiction over t h i s  

permit for  an indefinite period ro t  t o  extend beyond the date of 

issuance of license for the purpose of'coordinating terms and condi- 

t ions of the permit with t e r m  m d  conditions which have been'or 

which may be included i n  permits fssiled pursuant t o  other applica- 

t ions of the United States i n  f~rkkerance of the Central Valiey 

Project and applications of the State of California in  furtherar-ce 

of the State Water Resources Cevelopent System. 

11. Upon request of the Eoerd, p2lnittee shal l  make such 

measurements and maintain and fZL~ish  t o  the Eoard such records and 

information as may be necessary t o  c3ete-a compliance the 

terms and conditions of t h i s  order including the recognition of 

vested rights and for  the further puqose of determining the q m t i -  

t i e s  of water placed t o  beneficial use under the permit. 

12. This permit sha l l  be s ~ 5 j e c t  t o  "Agreement between the 

United States of America and the Ceprtment of Water Resources of 

the-State 'of  California for the Ccordinated Operation of the 

Federal Central Valley Project -5 the State Feather River and 

Delta Diversion Projects", dated Yay 16, 1960, f i l ed  of record as 

Bureau of Reclamation Exhibit 3.  

1 .  Subject t o  the existence of long-term prater delivery con- 

t r ac t s  between the United States m a  public agencies and subject t o  
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compliance with the prov-lsions o f  said contracte by oaid public 

agencies, this gemit  i s  further conUtioned w follows: 

(a) The rf ght t o  the beneficial use o f  water for 

irrimtlon purpoees, exeept where water 5s Blstribuk?d 

t o  the general public by a private agency irr charge of 

e publZc use, sherZl be appurtenant to t h m  land on which 

saSd ater  shall be -applied, subject f o oontinueb bene- 

ficial uee an8 Che x i a t  to change the poSn'b 09 diversion, 

place of use a,nd $he purpoee o f  ueo epi grovided in 

CkLepter 10 of Far t  2 of Divieion of the Weter C o b  of e 

the S t a b  of California and further subject to the right 

to &spoee of a temporary eurplue. 

(b) The right to the beneficia uee of water for 

irrigation purposes shall, conelatent wZtb other terms 

of the permit, aontinue ia perpetui0y. 

34. In accordance wieh Water Code Beetion 1393 flrmlttes shall 

clear the site of the propee& reservoir of Etll structures, troea 

and veRehLfon whfch would in-t;erfere with the we of the reservoir 

for water ~ t o r a e  mil reoreation purposes. 
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Adopted as the decision an8 order of Che 9 h t e  Water Riet;s 

Bo-d at a meeting duly called sad held aC Sacranento, California, on 

the 30th day of June, 1961. 
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W2S rn ~XIJFATIC.~ Contract NO, 
Central Val bay w e s t ,  C o l l b n l r  . 1~-06-200-~35-;, 

. W ' ,  d o  8614 a I r k  o l  June , A9 03 , 

I n  p u r r ~ r = r  8 w r o l l y  of tho Act  o f  J w u  17, 1902 (32 Star. a&&), 
rd rctr o r r d r t o r y  t h t m f  or r u p p l ~ n t r r y  thorrto, a l l  c o l l r r r i v e l y  - 

w r e l s r f c e r  raferred t o  r8 t b r  h d o r r l  rectr~~lloa 1&ur, b e t w r n  TY,: 

UlfeSP $UTES W &6tU4, br ta fna f t r r  t o fe r r rd  to  rr t b r  Unl t rd S r c t c r ,  

D b & r l c t ,  6 p o l l t i c r l  eubdtvtrlon o f  8& L t r t o  of  C & l l f e r r l r ,  duly 

orwnlmed, uJrtlly, rod utiry purrurnt t o  efu l r u o  thnreof, with t t a  

pt4rutprl p I u r  of b w l m r r  i n  trrmo, Calltonair, 

W G W ,  tho Ckitod L t r t o r  10 c o w t r u c t l ~  m d  op r t r t i ng  

tiu t a d r r r l  C r n t t r l  Volley h o j o t t  f o r  t b r  purporr, m n 4  othorc, o t  

turerlrhlny water l o r  l t r i ~ r t l o n ,  u n i c i p r l ,  do r r c l c ,  and other 

k u l f c l r 1  uorrl a d  . 

thlt of rhr h6rrl C r r t r r l  Valley h o l r c t .  rb leb  w i l l  k oporrtrd 

ml u8d, Sn prrt, t o r  the t u r o l @ A l ~  o f  w t e g  t o  ear D l @ t t l c t  put- 

a u n t  LO tao t a w  e l  ta la contrrct; ud 



1 WHEREAS, t h e  United S ta t e s  i s  prooidinu an interceptor  

* dra in  designed to meet t h e  dpainage reqalrersents of the  an Luis 

3 -- U n i t  of t h e  Federal Central Valley R e j e c t ;  and 

I WHEREAS, invest igat ions of t h e  D i s t f i c t  lands 8nd present 

5 water supply ind ica te  t h a t  irrigated and i r t i g o b l e  lands within the 

boundaries of t he  m s t r l c t  a r e  a t  present in need of  addi t iona l  

7 water f o r  i r r l g o t i o n  and ce r t a in  areas  have a potent ial  need of 

8 uater  f o r  irrigation, t h a t  ground ua ter  underlying t h e  P l s t r i c t  i s  

9 8erlously depleted and i n  need of replenishment, and t h a t  an ad- 

10 d l t i o n a l  water supply fo meet these present  and potent ial  needs can 

11 be made avai lable  by and through the  works constructed and t o  be 

12 constructed by t h e  United S ta tes ;  md . .. 
13 VHEREAS, the D i s t r i c t  des i res  t o  contract,  pursuant t o  the  

1 lr Federal r ec lma t ion  laws and t h e  laws of t h e  S t a t e  of Cal i fornia ,  

15 fo r  t he  furnishing by the  united S t a t e s  of a supplemental ua t e r  supply 

16 from the Project  and t o r  drainage s e w i c e  by means of the in te rceptor  

17 drain f o r  vhich t h e  D i s t r i c t  w i l l  make payment ta t he  United S t a t e s  

18 upon the bas is ,  a t  t h e  r a t e ,  and pursuant t o  the conditions herein- 

19 Uter a c t  for th;  and 

20 



Ri 'nr ,  uo t a n i t y  Riv8t, the h r i u n  Ctivmr, t ) ~  U n  J Q I Q Y ~ ~  ~ i r o r ,  

ard i h r i r  tnbutrramc i r d i c r t r  t h a t  t h e r r  dll b rniUUm t o r  

tunJ8Nng t o  t& m r t r i c t  i r e  tho Srn .kit m d b i t i o n r l  

wt8? w l y  f o r  aurfaco dAvor8ton and d i n t t  r ~ p U t r t l o n  t o r  i r r l ~ t t i o n  

md &?mot4 or  i m r o e t l y  t o  t rplonirh deplotod pound a t o r e  urdurlyrng 

Uw D l d r i C t l  

NOW, T H D t e P a ,  i n  toncldorrtion of the mtul rnd depordcnt 

or u n i f o r t v  i n e a p t i b l o  with Uta in tont  h o r e d ,  tho tom: 

S u n t r ~  of th U n i b d  Sta tor  Dmprrkbnt o? thm I n t r r i o r  or 

(b) m)ro30etm h a l l  mwn the  tod r re l  Contra1 Valley Pro jec t ,  

(d) mintorcmptor ldrring -11 maan r)w w r i e r l  "arks 

22 c o n r t r r r t d  tho United S t r t o r  p u r & T t  g ~ ~ t r l i #  t o  thm 



Act of June 3, 1960 (74 S t a t .  156). i n  o r d e r  t o  w e t  t h e  drainage 

r e ~ l r e l r r n t s  of  t h e  a raa  rerved by t h e  San b i 6  W i t  which have 

been ca lcu la ted  t o  be one hundred and f i f t y  thousand (150,000) 

a c r e - f e e t  per  year a t  a  maximum r a t e  o f  f l o v  o f  two hundred 

and f i  f r y  (250) cubic  f e e t  pe r  recond. Such physical  works 

r h a l l  not  include t h e r e  f a c i l i t i e s  necessary  f o r  t h e  c o l l e c t i o n ,  

conveyance, and discharge  of  d r a i n  water f o r  d i sposa l  by t h e  
e 

i n t e r c e p t o r  d r a i n ;  

( t )  " i n i t i a l  de l ive ry  date" s h a l l  m a n  the  da te  announced 

by t h e  Contract ing Of f i ce r  when water from the   an Luis hit 

f i r s t  w i l l  be a v a i l a b l e  f o r  furniohing by the  h i r e d  S t a t e s  

pursuant t o  t h i s  c o n t r a c t ;  . 
-. 

( f )  "year" s h a l l  m a n  t h e  period January 1 through Decerrber 31; 

(8) 'hewly i r r i g a t e d  land" a h a l l  mean land t h a t  has not 

produced an i r r i 6 r t a d  crop during the  f i v e  ( 5 )  year6 immediately 

previous t o  the  i n i t i a l  d e l i v e r y  d a t e ;  

(h)  "a8r icu l tu ra l  use" r h a l l  =an use o f  water p r imar i ly  

i n  the  c o m e r c i a 1  production o f  a 8 r i c u l t u r a l  crop8 o r  l i v e s t o c k  

inc lud ing  domestic uae i n c i d e n t ~ l  t h a r e t o  on t r a c t 8  of land 

opera ted i n  u n i t 8  of  two (2) r c r r r  o r  more. . 



i 
TEW OF COKTRACT 

2. This contract rholl be effective on tho data first he~teinobove 

vr i t ten and A11 r-ln i n  e f p c t  for a period of forty (10) 

pars camencing with the ' ear I n  which the eatl!est In i t ia l  delivery r 
date of the long-term contracts Sot -tar service tram ,the 'San 

Luis Unit shall occur: Provided, That i f  wlthin r i v e  (5) yeart 

casrencing a t h  the yrar i n  which the i n i t i a l  delivery date of 

th i s  contract occurs the Di s t r i c t  has not constructed distribution 

i ac i l i t i e s  of adequate capci ty to rarvr a l l  of the i r r igat le  l a d s  

of the District, this  cmtract shall a t  the option of the Contracting 

Officer terr jnr te  on the lost day of December b said 5th year, except 

that ir arch Sacill t les u e  under construction a t  the end of said .period 
.* 

the Contracting Officer may, a t  his option, utud mid p r i e d  f r a ~  yoar 

t o  year te pernit copplotion ot: mid faci l i t ies :  Rovided f u r t h e r ,  That 

rurdsr terns a d  corditions mutually aperablr to  the p v t i e s  hereto, . 

renewals of th i s  contract tor f'tunishing water for agricultural use auy 

be mado for rucceaaive periods not to uceed torty (40) years each. The 

m s  rrd cadi t ions of oach r m w a l  mlnll b e , r g r o d   up^ not la ter  

- t b  one (1) ymu prior t o  tlm u p k r t i o n  ol the then &sting 

cantract: ~ w i d s d  furfher, That upon vrittcn request by the 

I&atdct af tb Seerotan' bt later thur one ( I )  yaar prior t o  the 

arpkation af fhir 8orrtrrct, uh.neva,_&count bin& -ken of the 



supply Work8 a l l o c r t r d  t o  irrl8rt:ot.. the t aa r l n l ns  amkt 01 
* 

co t tB  ao b l loc r ted .uh lcb  i r  proper Iy  a t t i & n r b l e  t o r  u l ~ 1 m C O  

t m t u m  by the D l ~ t r i c t  rr e r t 8b l t r hcd  by the 6 r c t e t r r y  o f  rho 

I n t a r l o r  p u r r w n t  t o  (1.) of  Lac t loa  1 of  hrbllc L v  641 470 6 t r t .  

483) probably can b r  t o p a l l  t o  tho United Ecataa within t b r  tom 

of r cont ract  uodrr  rub rec t ion  (d 1, $act ion 9 e t  tb 1939 

b c l m a t i o n  ? t o j r c t  Act (53 6 t r t .  1187). c h i t  cont ract  t o r  tbc  

t u r d r h t u  o f  wtrr l o r  a 8 i i c u l t u r r l  uar u y  bb convrr ted t o  r 

coa t t ac t  M a r c  r a i d  rubrac t lon  !a \  upon t a m  rod  coad i t l on r  

v t v r l l y  b l r w r b l a  t o  tbb Un l t r d  M t b t O I  m d  tbo D i b t r i c t .  

13 3. (a) 8 rch  p a r  for r p r l d  of f i v e  (5 )  y r r r r ,  coreaoocb@ 

11 d t &  thb y rb r  1. r b l c h  tY an l t i r l  d b l l n r y  data occur;, tha 

1 -tad 8 t r r r r  o h a l l  f u ro l r h  t o  the  D i r r r l cc ,  bad tho D i ~ t r i c t  arch 

16 rucb y r r r  o h r l l  rccapt  m d  ply,  a t  p r w l d a d  l a  A r t i c l e  6 beroof, 

17 f o r  v r t r t  fra tha  k a  fvlr mlt Lo tba q u a n t i t l r r  o p r c i f l r d  i n  

16 th r ch rdu l r  or m y  r r v i r i o a  t h r r r o i  ~ u h l t t e d  by t b r  D imcr i c t  

19 So accordrncr w l r a  l ubd i v l a i oa  (6) o f  A r t l c l r  4 bor ro f  f o r  arch 

a1 t o  fura ioh otr than rr mil l ion ot@C -rand ( ~ , ~ , 0 0 0 )  - 
21 u r e f o a t  o t  wtrr 4urlm8 m y  ouch mr. 



(Q: C o x t n c i n ~  wit?. t hc  C.th year and wntinuinr; througs 

the  tSth y t a r  t he  Onited S ta t e s  sha l l  furnish t o  t 5e  D i s t r i c t  

and t h c  I i s t r i c :  s h l l  accept and pay fo r ,  a s  pr0vide.i i n  Art ic le  6 

hereof, lour  hundred thousand ( ~ c o ,  000) acre  - f ee t  of water mnual l  7 : 

Provided, That the D i s t r i c t  nay a t  any time o r  timcs d u r i n ~  t h e  

perior! described by t h i s  subdivj sion, bv writ ten not ice f urnishci  

t o  the Ynited S ta tes  i n  advance, increase tSe ouantity of water 

tbe U n i t e d  S ta tes  s h a l l  furnish t o  t : :e.District  and the D i s t r i c t  

sha l l  accept and pay t'or annuallv i u r jne  sald period, but In no 

event sha l l  sa ld  a r w a l  quantity f o r  the 6 t h  year t h r o u ~ h  the  

year 1 9 9  excee3 one million e i ~ h r  thousand ( I  ,008,003) acre-f ee t  

and f o r  the  period comencinr! with the  year 19% and exten.',int .. 
through the  15t5 year exceed seven hun.!rec! and eie%ty-three t h b x ~ a r d  

(783,000) acre-feet  plus  such addi t ional  qurnt i?y 8s may be determined 

pursuant t o  subdivision (c )  hereof. A t  m y  time during said period, 

the  subrrlission and approval of a schedule o r  any revision thereof 

p r s u a n t  t o  subdivision (a)  of Art ic le  hereof f o r  va te r  i n  excess 

of the quantity t h e  District i s  required t o  accept and pay f o r  

d u r i ~  t h a t  year s h a l l  cons t i tu te  guch w i t t e n  notice. 

(c) ?)re m u i m u m  or . seven hundred and eipbty-three 3houoanJ 

(783,000) acre-feet  of water to bt furnished t o  t he  D i s t d c t  pursuant - 
t o  mbdivisions (b)  and (dl hereof has been computed an the premise 



tAat tp. c l imimt ing  overdraft  r safe  f ie ld  of two hundrod and 

&ty- f in  thousand (22S,OOO) a c n - f e e t  o f  w & C u  o f  w a b l i  qua l i ty  

u l l l  be ~ v r i l a b l e  oech year fo r  prmping within the  W s t r i c t  tram 

the h o p  underground beneath w h s t  i s  generally reforred t o  a'a 

thb COPOOTI~ clay at an es t ins ted  average depth of th ree  hundred 

(NO) footr  bier t o  Jmuay 8 ,  1980, the U n i t d  S t a t e s  and the  

Di s t r i c t  by Joint  atudlos aha l l  review the va l id i ty  of t h i a  estikate 

b a s 4  on cordi t lons axlrting a f t e r  t h e  initial delivexy date. 

In t h e  event, a8 r r e s u l t  oi ru th  Jo in t  r tudies ,  the p o t t i e s  

d ~ t t ~ d n e  upon a wie yield i n  r quant i ty  l e s s  then two hundred 

vabt t o  ta Srrmiahod 8wrwUy to t h o  D i s t r i c t  pursunt t o  aubdivlsions (b) 

ud (dl  hereoi h a l l  then be increased by the diftaronce betuwn 

Wd *old ot two h u r d r d  and twenty-tive thousud (225,000) acre-f eet  

ud the mi0 f ie ld  aa d o t e m b a d  t h o  Joint  s t u d b r ;  Provided, 

That mch incrarrre aha l l  not a c e e d  one hundred and swentecn - 'a , 

UIouOerd (14?1000) rcr~-toetm 

d-ng the  tsnrirdar o f  the  tom of thls mntfact, t h e  United - .  
Strtoa -11 -oh to tho Dlstrict tar use on it, e l i g i b l e  h d s  

ad UM DLstrict @hall r c c h  and pry t o r ,  as F O V U ~  in m11e 6 

h r e o f ,  aevos hundrod md al&ty-*or t h o c u d  (?83,000) acre-foet of 

vg tq  plus auch addi t ional  quantity a8 m y  be doto- p w s u m t  b 

Uibdiviaion (c) X f  i n  ~ I Y  pu during p r i a d  the Dis t r ic t  

8 



10 unable t o  r e  urn0 rny par t  o f  r u t h  LOLII quant i ty of  urrrr, tho 

Unitad Strtrr and the D i r t r i c t  by u r t u r l  r a r r r m n t  YY t rducl,  

by 4 quant i ty  r q w l  t o  t n r t  uhich tho O i r t r i c t  urr unrb l r  t o  00 
. . 

W e ,  t h ' q u r n t l r y  of water wnlch t a r  Llnltrd f t ~ t e ~  10 o b l f p t r d  

t o  l u m l r b  and tho D i ~ t r i c t * l r  ob l l8 r tod  t o  rccept and pry  f o r  

during tho r r m l n d r r  of  the t e r n  'of t h l r  contract. 

C I f  l n  any year a f te r  tho Contractin4 Of t icor  h r  rp -  

p r o n d  r u b r d u l r  o r  any rov i r i on  th r r ro f  rubmltsrd by tho D l r r r l c t  - 
tnr tkr i t rd  6tacar 1 8  unrblr  t o  fu rn l rn  any por t ion o f  the r r t o r  i n  

the q u r n t l t i r r  and a t  the tLmr roqutrted i n  tho uhodu l r  and tho 

D i r t r i c t  doer not r l r c t  t o  r r c r l v r  and door nor r r c r l v r  r r r b  w r t r r  

a t  o th r r  L f m r  du r fn l  ruch y r r r ,  tnr D i r t r f c t  rb lA  br  m t i t l r d  t o  re  . 
adfwt-nt  r r  providrd (a A r t i c t r  7 .  

( f )  Thr r i ~ h t  t o  th. k n r f i c f r l  urr o f  w r t r r  fu rn i rh rd  t o  

tho D i r t r l c t  pvrrurnt t o  tnr t o m  of thir coatr ret  rnd any r r n r v r l  

harmof aha l l  not be d l r r u r k d  r o  long rr Caa D i r r r i c t  m ~ l l  f u l f l l l  

a11 of l t r  ob l ig r t ionr  under chi8 contract and any ruch rrnaurl .  

(8) O i r ln r8r  f u i l i t l c r  of tho D f r t r i c t  c o n a t r u t r d  i n  

accordrnce v l r o  A r t i c l r  13 hereof my be connrctod t o  the fntetcrptor  

d r a b  la aueb crpac$ty and rt ruch l oc r t i on r  rr m y  be ~ t u r l l y  . 
q r w d  upom betwan tbr D i r t r i c t  a d  Lbr Uaited S r r t r r .  



TL)(B FOP O ~ ~ I V Z ~ P Y  OF u n n  

4.  (8) r f ~ r .  Jrmurry 1 ..or p.; t r ~  o t ~ t r i ~ t ' . h l l l  

aub r i t  lrr ur i t ln l  t o  tho Contr rc t ln8 Of f icer  r uhrdu la ,  r ub f r c t  

t o  the prov l r lona of  Ar t lcAr  ) hmrrol  and 8 r t l r t r c t o r y  l n  f o m  and 

fro0 m e p r r r t l o n r l  atradpolnt t o  the C o a t r r c t l n ~  O f f i c r r ,  & d l -  

c a t i n s  t h r  d r r i r r d  tlmr and qumtltkt for the 4 r l l w r y  of a l l  

Ut I r  purrurnt  t o  ch i r  contract  d u r i n ~  curb yrar. tbr l h i t ~ d  

S t r t r r  oha l l  withla  tb. p r o ~ ; r i w r  & n o f  a t t r q t  t o  d r l f v r r  r r l d  

w t e r  i n  rccordrncr with r a i d  r c b d u l e  o r  r oy  r r v & r f o s  thoroof 

r r t l r f u t o r y  t o  tho Cont t rc t la#  O f f i c r r  In f o m  rnd  from on 

o p r r r t i o ~ l  orrndpoint rubmittad by thr D L r t t l c t  u t t h i s  r r r r i o o -  , 

8 b l r  t im beforo tho d r r i r r d  c h u q r  of ti- o r  quur t l ty ,  o r  both, . 
-* 

fo r  d o l l w r y  48 ~ r r l y  rr ma; bo f r r r l b l o  a r  c o a c l u r i r r l y  d r t r r -  

s l w d  by t h r  C o n t r r s t i n ~  Ot f t c r t .  
. , 



..- 1 (b) t l  tho D i o t r i c t  dut iaa u y  r p r t b  I ~ n i @ h o (  l 

2 l W g t I t r  of  wtrr I. addl t lon t o  eaot d i c h  I t  bar roqwo t id  to r  owh  

3 c s t b  I n  I t 0  ochrdulo a d  a c t ~ ~ t ~  0-h a d d i t i o w l  rotor ,  tho D l r t r l e t '  

8t.too f o r  tho nuln;oa qu rs t l t y  t o  be l o l i u r n d  d u t i a l  t h r t  roar.  

do? of  k p r u b o r  of  am7 7ut r a q u o t  wtrt t o  k tumiobrd  1s orroar 
* 

of t b  quaut i ty  i t  l o  r o t i t l o d  t o  r u o l v a  d u r l w  aoy ouch p a r  putrusar 

tb r rao f  m W t t o d  by tho D l o t t i c t  a d  apprernd by tho Cost tcst lng 

O f f i c r t  t o  C b  r d o o t  much w t o t  Yo r v r i l a b l o  a d  t o  tho 08tont ouch 

fumlohlag rill sot ia tar foro r i c h  m~iotoaaoco of or  m r u l c  in d o t r i w n t  

t o  r k  ?mJoct. tba ~u.ot1ty o f  w t o r  tuiaiohod putourat t o  t h l r  oub- 

10 I l ~ o ~ o a  oha l l  k dobuctod tram tho w s t i t y  o f  w t o t  tho h i t r d  . 
21 Statoo uoutd o t h o n i r o  bo ebl lar tod t o  h m l 8 b  and Lao O lo r r i c t  - 
2 a b l t g a t d  t o  ucapf  a d  pnt fo r  durlly t h . . u x t  nccwdtm) p a r .  -0 



5 +tar tuCIsr&d t o  D l r t r l c t  purrnuant t e  tbi. contract 

Ohall ~ o t  k #old, o r  o t h e n i r r  dlrpored of  f o r  ure outr ide th r  - 

D iet ract  w:rho~c the rr1:g.n ronrrnt  of rbo Contrrct ina O l f l c r r .  

m n  A ~ ' D  ~ m 0 3  01 PA'LUEWT POS H ~ Z B - - D ~ ? \ X U ~  s e n v x q  

6 (6) k k k r  Decrcbrr 15 of arch yerr  rh r  Concrrctlng Of f i cer  
I 

-11 w t i f 7  th r  D f r t r i c t  i n  n f t i o ~  o f  tb. ra te  o f  ) r m n t  t o  be -do 
i by thr D i 8 t r l c r  for a t o r  rrbich tho D i r t r i c t  tr rmqulrrd t o  r c t r p t  and 

p r  u r e - t o o t  brd r d. 11 6ocludr r l r r i n a -  m r v i c r  c m o r a t  ot  sot t o  

bit.( atatma & a l l  Ltif, tb r  DLr t r i c t  i n  nltlrq mbrn tL. Lsr@rc6pcor 

d r r t o  k c m r  a v r i l r b l r  for rmrvlcm. lrrinrp a o n i c r  cmonan t  

abI1 k l rwlubrd $ o ' r h  rrtr o f  paymat boataola8 rith ta r  y r r r  tol- 



(b) Dlotr le t  ohall  -ko poyur~ to  t o  40 Unltod #tat08 

w+b p o t  be tho rrtr t t n d  or  provldrd 1. rubdlvioias (6) o t  t h l ~  

a n t c l r  t o r  tb q u ~ ~ t t t y  o t  H ? ~ V  ~ h t ~ h  814 ~ ~ r t r i e t  10 raqulmd t o  

Weopt and pry Ict  dt.trn( ouch ymrr pr t r .ant  t o  th r  )rovtatos8 o r . . -  

A r t l c l r  3 bar ro t ,  Zb4 D i r t t r r r  a b : t  pry o w - b l t  (111) of t b r  m u n t  

~ y r b l o  t o r  n l d  w t o t  t o  k furntrhed for  rho y r r  brfoto J r n u r v  1 

.ba Ihll 0.7 tho r u f d e r  of * E A  uaus: pryrbto f o r  8616 w t o r  or 

th t&m th quru t l ty  of -tor fur t , t abd  t o  the  Df r t t t c t  oqu.10 tho 

-tit7 t o r  VaUh p a m a t  b a  been u d r  but l o  no o n n t  l a t e r  than 

Ju&y 1 er 8och o t b r  1rtrr d r t r  o r  drtoo o t  tbs n r p a c t t v r  p r t  88 

-atit) it i r  t rqu i r rd  t o  rccrpt  664 pay t o r  tbt m a r  ~ 8 1 1  k ) r id  

l o r  L. LCltl at tb (1s or &%ma much n q u r t o  rra 0 .  

( 6 )  t the rvrnt  tho D ~ r t t i c t  18 t m b l r ,  f r l l o ,  o r  

rr-r t o  wcrp r  d o l i v o ~  o t  &ha qurn t l t io r  o l  w t o r  8 v a t l . b b  t o r  

dawrlbd i n  o b d l v t r t a u  Cb) and (d)  o f  Arc l t l r  3 Irweof k t l r  t o  

rphlt a ocbrdulr. l o t  drllwty.88 ptorlda4 Lrr ouWlvloton (0) c f  



A t t l c l r .  4 hatro t ,  a r i d  gmrb l l l ty ,  tr i lutr,  o r  n t u r r i  ohall'- mot 

n l i a v a  tho  D t ~ t r ; c t  of 1tr o b l i ~ r t 1 o s  t o  p r y  t o r  mwh va to r  a d  
. . 

t ba  D i r t r l c t  r)rrrr t o  u k o  p r m n t  t h r r a f o r  lo the r u  w a n a t  o r  

tf  r r l d  wtrr &ad boa* d r l i vo rod  t o  r o d  u c o p t a d  by l t  i n  rccordrocr  

d t h  thlr con t r rc t .  

O f  tba  q u r o t i t ~  o l  water arr.url:y r v r i l r b l o  l o t  tb D i r t r l c c  durtn8 

b r l ~  b w o  lrrr t b n  tb r  quan t i t y  o l  ouch r a t a t  d t c h  tbo D1rtr;ct 

e t b r r i r e  d e r  tbr p t o r l r i o a ,  of thlr t e n t r u t  mu1I h a w  boon 

&dabrdmar@ r r l o l w  out af t b i r  e e o t r u t  c b a  d u  a d  w i n 8  t o  ch 

ruinSog @bal l ,  a t  t& optfen of cb D i r t r l c t ,  k r r t u d o d  t o  the 

# i B t r i c t  or c r a d l t r d  upon u o v o t r  t o  boceor d w  t o  the OlPftad Ctrtrr 

lrar tbr  D l r t r l c t  d e t  th ptovibtorrr h r t c c f  ro the  aoruio8 yorr ,  



p E p  

8 .  I s  t h r  avast the b l r t r l c c  I n  an7 y r r r  t r q u f r r r  r quro t l ty  

of wrtrr I n  addl t ion t o  t h r  u x l m  t o t a l  qurn t l ty  r rqu l r rd  t o  be 

f u r a i ~ b r d  by tba Unltrd S t r te r  rad accepted and p r l d  fo r  by tho 

D l @ t r l c t  durlna ouch 7 r r r  purrnuant t o  A r t l c l r  3 brrrof ,  'tbr t b i t r d  

quart is#'  much add l r ioor l  warm; r o ~ a c h r r  wi th r a c b r d ~ l r  l s d l c r t f n ~  

tb, dr r l red  t l r r  a d  quaatittea for  tb dr l l ve ry  tb r r ro f  and ( 2 )  

add i t i oa r l  v r t r r  t o  tb D i r c r i c t  i n  ucordrnce 91th @ r i d  rchrdulr t o  

tba ostrnt  tht addi t fosr l  water i r  r v a f l r b l r  f o r  the D i r t r l c t ,  or  

dotomlsed by rh r  tomtractin' O f f l c r r .  thr w u n t  o f  any o v r r p r g n t  

by tbo D i r t t l c t ,  by r r r m n  o f  rho add i t lonr l  qua st it^ o f  v r t r r  furairhod 

t o  t b r  D l r t r i c t  purrurnt t o  r h l r  a r t i c l e  b v i u  k r a  lo r8  than th r  ad- 

&t ioar1  qurn t i ty  r e q w r t r d  and p r l d  Lor by the D l r t r i c t ,  r h r l l  be 

epp l i rd  a# providrd f n  Article 7 br r ro t :  ~ rov lded ,  Tbrt tbt  l s r b l l l t y ,  

t r f t u r r .  o r  r r f u r r l  of t h r  D l r t t l c t  t o  accopt d r l l m r y  of ouch ad- 

d l t l o n r l  q u r n t t t i r r  o f  w r t r r  when L t  18 a v r l l r b l r  rb l l  aot r n t l t l r  

tho D l r t r i c t  co aoy a d J u r r r n t  o f  pr-nt t o r  r a i d  utrr. fhr furniahfnl 

by tba Unitrd Stater and accrpta#r by tb r  D i r t r l c t  of r u b  addft lonrl  



9 (a )  ?ha w t r r  t b  be t u i a l r h r d  t o  LbO D l r t t i c t  )ur@urnt 

t o  t h l r  c o n t r a c t  u l l l  be 4rIlvar.d a t  rush  p o l n t r  on t h r  San Lul8 

C a w 1  r r  m y  be U ~ Y . : ~ V  .'reed upon I n  w r i t i n )  by the Contractim) 

O f f l c r r  t o 4  t h e  D;r t r ic t  ptav:ded bouevar, Thr t  I n  t h r  mvrnr t h r  

b i t a d  8 t r r a r  r h r l l  b w  t r r c h r d  t b a  c o l u r r u c t l o n  o f  t ho  po r t ion  o f  

Chr S r o  b l r  b l t  ubich p t o b r b ! ~  utl: .drr;.r ouch p o l n t r  and tba 

Locrtiona hrvr  not barn  ra a8rr.d rpoa. much p e i a t r  a h a l l  be 

r r r r b l i r h e d  b r t w e n  u l r  33 ahd a t l a  a01 of the  I a n  Lula Canal a t  

l o c r t f m a  t h a t  l n  t h r  c o n c ~ u r ~ v r  d o t r r r i n r t l o n  o l  tho Corrtrrct lng 

O f i f c a t  rill b e e t  wrvl, t b r  aarda  of  Lbr D l r t r l c t .  

(b) A11 wr to r  d r l i u r r r d  pu r ru rn r  t o  thlr c o n t r a c t  #ha l f  

e q u i p o t  i o r t r l l r d ,  o p r r r r r d ,  and r l s t r r ~ d  by tho  tkritod 8 t r t r a .  

W n  t h o  ?@quest c f  t h o  DLatr ict ,  t h e  accuracy o f  rvcb r r 8 u r r r n t r  

rill be iovo# t l ) r tod  by t h r  C o a t r ~ t l n 8  O f f i c r r  and any a r t o r 8  ap- 



( c )  Thr Wltmd S t r t r r  r h r l l  mot bm r o a p o ~ a i b l r  $or tar 

c08tr01D cmrr l r8r ,  hrndlln8, Ma,, d i rpoor l ,  o r  ~ l r t r l b ~ * t i o n  of wrrr  

which may br f r rnl rhod 4 t  tba d r l l v r r y  polat8 r r t r b l l r h r d  purrurnt  t o  

8ubdivtrfon (6) of t h l r  rrtic:.. not f e r  tlria o l  duma@ of any o r tu ra  

wh8trwyr, i ~ l u d t n s  but mot l lmitad t o  propr t ty  Irm8r, ).raonrl 

I m j u ~  o r  466th. a r i r t a 8  out o f  o r  c o w c r r d  with t h e  cocrttol, 

c r r r l a 8 r ;  handling, bar ,  d!rporrl, o r  I l r t t l b u t f o n  of  ouch r r t r r  

b a y d  mub b l f v o r y  pelnt61 ?rovtdctd, 'lkrt 8br tbLt0d Lilt@# r r r r r n b  

tk r l @ t  t o  tL w e  o f  a l l  u s e r ,  urpap, a d  t o r u m - t l w  u r r a r  

Irrivmd itom v a t r r  lurni rbrd  t o  tb. D l r t t l c t  h r r o d r r  a d  a r c h  

a r . p r a  o r  rr  d i r . c b r p d  b e r o d  tk D i r t r l c t ' r  bod r r l r r  .nd ro th lag  

bmim ohe l l  k cervtnrd 88 an a b a d o m o t  or r n l t o q u i r b u  by i a r  

mLtd S t a t o r  of tb r l l b t  t o  rur any ouch rrtrr,  bur t h i r  a h a l l  wt 

k corrtnwd rr c l r & d w  t o r  the  W t t r d  8 t r t r r  my tt&t, u r r r t r ,  

o m p a p ,  or r r t r c n  tior, 83 w t e r  bolo& wad  purourst t o  t h l r  con t rac t  

fo r  r u r f u m  ~ r t l ~ a c l o n  c r  un4rr~rouad mtorb8e v i r h i n  t h r  D l r t r l c t ' ~  

bowdar to r  by tk D l a t r l c t  o r  rhoro c l r lmlna  bp, through, o r  under tho 

District. 

tb q u r s t l t ~  of wtrr t o  be. f u r n l r b d  t o  the D1,ttlct or t b r  w r v l c r  

@I tbr l n t r n o p t o r  Irrlr r r  botrlm p t e d d r d  to t  tbo p r p w  o t  ouch * - 
i . r r@tl@rClon,  18#p0ctfrn, u f a t o 8 r n c r ,  n p o l r ,  ar n p l u m n C  r r  

k mrnorubly  # t r r r r r y  of any @I L h  ProJocr g u i l f t f r r  w e d  i n  the  



furnirhinfi  of water t o  the D i r t r i c t  o r  any pa r t  thereof o r  t o  the 

in te rceptor  drain,  but 80 f a r  a r  f ea r ib l e  the Witad  S ta te r  w i l l  give 

the Dis t r i c t  due not ice  i n  advance of ruch teolporary dircont inwnce 

o r  teduction, except i n  care  of emrgency, i n  which care no not ice  

w e d  be given. In the event of any much dimcoatinuance o r  reduction, 

the  United S ta t e r  w i l l  upon the r e r q t i o n  of r e w i c e  approximate 

del ivery of the quant i ty  of water which would havr been furnirhed t o  

the  D i r t r i c t  in  the abrtnce of ruch contln8ency. 

LMTTATIOh'S ON DELIVERY O f  WA'LER 

- 10. Purruant t o  the provirionr of the kt of June 3, 1960 

(74 Sta t .  156). no u r t e r  provided purruant t o  t h i r  contract # h a l l  

be delivorcd t o  m y  water urer i n  tbe Di s t r i c t  fo r  the production . -- 
on mevly i r r i ga t ed  landr of any h r i c  agricultural t o d i t y ,  r r  

defined i n  the Aaricul tural  &t of 1949, or any amendment thereof,  

if tbe t o t a l  rupply of r u h  c-dity, a8 o r r i m t a d  by the S t c r e t a q  

of  Ap icu l tu re  f o r  the mrke t in8  yoat ia which the bulk of the crop 

vauld a o m l l y  be u r h t e d  w i l l  be i n  orcera of tbe normrl rupply a8 

defined i n  Sac t ion  3Ol(b)(10) of the Agricultural Adjur tolcnt Act of 

1936, a r  mended, ua le r r  the Sectetary of Agriculture ca l l a  for  an 

fncreare i n  production of rucb c d i t y  in the l n t e r e r t  of nat ional  

recur l  t y .  



UNITED STAT3 NOT LIABLE FOR WATER SHORTAGE 

11  (a) there may occur a t  times durbq arpr year a diortage 

Ln the quantity d rater available la Surniahing t o  the DisGict 

throu* and by means of the Project, but i n  no event shal l  any. 

l i ab iUty  accrue against the United States or rw of i ts  officersr 

Agents, or aaployees for any damage, direct  oh indirect, arising 

f'rm a ahorfoge on account of errors in operation, drought, ot 

m y  other causes. I n  m y  year i n  which there may occur a shortage 

?rm my cause, the United States reserves the right t o  apportion e 

the available mtrr supply among the District md others entitled 

under t h e  then &sting contracts t o  receive watv f r ~ m  the Sen . 

h i s  Unit i n  accordance with wnclusiva doteminations af the Co*-ratting 
.. Otficsr as t o l l w s :  

( i )  A dateroArutioc &all be a d o  of the t o t a l  

, quantity o f  water agreed t o  be accepted durlng the respective 

under a l l  contracts then i n  force for the delivery of 

k n t r a l  Volley Project water by the Unltcd States f'rm t ho  

Su, h i s  Unit, t he  quantity s o  determrlned being hemlnafter 

-referred to as  the ccntractual c d t a a n t r ;  

( U )  A detemination dull be made ef tho total 

quantity of water f u  tlle Central V a l l e y  Rogtct  which i s  

ad lab lo  tor meeting the contractual +-. colaritmmtg, the quantity 

so d e M n e d  being hninaitP refeked to the .milable 

wPP4: 

19 



1 ( i i i )  the  total  quantity of water w e e d  to be 

2 accepted bl the Dlstrict durine tbe respective year, vrder 

3 ,-- Article 3 bmrwf, ahpll be divided by the contractual e d t m e n t s ,  

U e  quotient thus obtained being herelruttar referred t o  as  

ths mstr ic t ' r  c ~ t r a c t u a l  e n t i t l e e n t i  md 

(iv) The available rupply & a l l  k multiplied by 

the District 's contractual entitlement and the result  shall  . 

b the quantity of mter  required to bs delivered by the United 

Strbs t o  the District for tha rmsphctive year, but i n  no event 

ak11 euch mount exceed the to ta l  quantity of water agroad 

b be rcoeptsd the District pursuant to  Article 3 hereof. 

Insofar as  determined by the Contracting Officer to be practicable, . ' 
the United States w i l l ,  i n  the even", ehortage appears probable, 

n o t i a  the =s t r ic t  of mch de termi~t ions  in advance of the irrigation 

(b) In the event that in  any year there i s  delivered 

t o  the =st r ic t  by reason of any shortage 'or apportioment as provided 

i n  subdivision (a) of this orticle or uly discontinuance or reduction 

of rervice as met S o r e  i n  subdivision (d) of Article 9 hereof, less  than 

tha.quratity of uater which the Distrid o th t rdse  would be entitled 
0 

to recsive, there shall be mde an adjustment on account of the 

amounts piid t o  the unitad States by ~ 1 e  ter water tor a d d  year i n  



a vrnnot e i m l l r r  t o  t l r r t  provided l o r  l o  A r t i c l e  ?. To th8 r a t r n t  

o f  ouch d r f l c l r ncy ,  much r d j u r t o t n t  a h a l l  c o n r t l t u t r  t a r  8o l r  

t a r d y  O f  t h r  D i r t r l c t  o r  anyone h r v l n t  o r  c l r lm iag  t o  h rv r  by, 

throu*, or under thr D l r t t i c t  t h r  r i g h t  t o  the uro o f  any o f  t h r  

wetor oupply prov ldrd for  heroin. 

(c )  Tbe Unlted Stator rrm-8 no t e r p o n r l b i l i t y  with 

n n p e c t  t o  and doer nor warrant ihe q u r l l t y  of the vrtrr t o  be 

f u r a l r h r d  putruanr t o  t h i r  contract :  Ptov idrd ,  Thr t  chr D l r t r i c t  

e b l l  no t  be ob l igated t o  accept and p r y  f o r  any u r t e r  which cont r lne 

i n  8 u r r e  of th ra r  bundred (300) p r r t r  by w l l h t  o f  ch l o r l d r  prr one 

J l l i o h  (1,000,000) p r r r r  of water. To the eatont tha t  any r d j u r u r i r t  

i r  fmceorrry brcrumr of the r x i r t r e u e  o f  c h l o r l d r  l a  tbb rrtrr 

o v r l l r b ~ a  for furn l rh tng t o  thr O f r r r i c r  l a  e u o r r  of tho quan t i t y  

b r r r l n  8p .c i f l ed  and bacrurr o f  prevlour p e m n t r  by t b r  D l r t r i c t ,  

ouch adju8Lorr.t e h a l l  be u d r  i n  a  uwt a i d l a r  t o  tha t  prov idrd 

l o  A r t i c l e  7 hr r ro f .  Ro adjurtmont e h r l l  be ardr h reund r r  i n  

r e l a t i o n  t o  m y  . w r t r r  e c t u r l l y  fu tn l rhed to;d ured by, t h r o u ~ h ,  

o r ' tmdr r  the D l r t t i c t  for any purporr. 



MUNICIPAL. WDUStuUL, AND D Q U S ~ I C  US8 Or WATZR FUWISMD ?0 DISTRICT 

2 water turnisbed in  accordance with Art ic lo 3 of Chi! contract 

18 for  r a r l cu l tu ra l  use. k f o r e  ur ter ' furnlrned under t h i r  contract 

w) be delivered by tne Di r t r i c t  for  r u n i c i p ~ l ,  lndurcr lr l ,  and 

donrr t ic  ure8, tlre par t ie r  hereto airall agrer upon tho cprrrurrhtnt 

Of outn .u+t r r ,  rno water mrrvice r a t e r  pryabb t o  tno Unlcrd S ta t e r  

on U c o m t  of the del ivrry for ouelr purporer, bnd the tlm fo r  pryoent 

DUIUAa STUDIES AND ?AeILITuS 

11. To aid in  de t tmlning  t n t  source and oolutlos of future 

potent ial  drrinal;e proLlom8 (Ire Dis t r ic t  r h r l l ,  I n  r prnner r r t f r -  . 
factory t o  the Contrrcting Officer,  i n l t i r t e  and-orintrln r program 

of #round-water obrervotion i n  order t o  dolinaata rhallov water t r b l e  
- 

r m a r  rad a a r l l  furnirh annurlly t o  the C o n t t a t t i n ~  Officmr, durins  the 

t e n  of t n i r  contract and any renewrl tnereof, trcordr md malyre8 of 

much ob6ervationr a r  t ~ t y  re la te  t o  potentla1 drainrse problem. The 

Dir t r l c t  8 ~ 1 1  csnatruct ruch drrftUg8 w r k r  A S  Are oece8rrry t o  

protect tne i r r l ~ r b f l i t y  of lands wltnin We Dis t r ic t .  

A C W D  ClURCLS A &)\'BI;AL OBLIUTIm OF TKT DlSTRICT--TL'c.BLT I U D  

11. Tno DLotrict r ,  a m o l t  i r  obll6rtod t o  pry t o  tile Uaitod 

Ltr tas  cLr c&r&er beconrln~ aue a s  provided l n  t h i r  coatrrct  notuitn-'- 

r t d i n ~ ;  tno dofault  ir. Cue p a p e n t  t o  the u t r i c t  by iodfvldurl uator - 
uIo16 of a r ~ r ~ m n t r ,  t o l l r ,  o r  otrrer cluraer levied by t a r  Dirtrlcc.  



of U s  tontract  ud 1.rrid by the M r t A c t  aminat  rw t r a c t  of Icd 

or -tar orar  i n  the D ~ s t r i c t  and neceraaq t o  moat Vro 0blleationa 

of thr OLl t r lc t  hatrunbet k g d i c i r l l y  d e t u i a a d  t o  b, i r m w a r  

or toid, or rhould t!n Dlatrict or  i t r  af f icerr  bs urjolnd or matroincd 

f?m MU- or aollecting my r r a o a ~ m t a  r p ~  rueh Lmd or frar 

brrb &al l  b turn1sb.d for tho kmfit of  my mwh brdr at n t e r  

uws, except u p  r. the  prywnt t h e  Undomar of b i r  r m a r 4 t  

or r t o l l  charge f o r  auch urtar ,  n o t v l t h r b d i ~  t h e  . b a t m c e  d 

utl o a n t r u t  brtuea the OIrtr ict  rrd tho anrr or ourwra d much 

Lbrt meb tue brll k rubjact to tbm kma o? tblr contrrct. It - 
t a  turtbP. 8 p . d  tht tbe p n t  of charger at  tb, rat. and  up^ 

L)u tam8 ud oanditions provt.ded fo r  b r d n  $8 r p r r r q o i r i t a  t o  the  



right t o  tha ma oC mtv ~ n i r b d  t o  the Urtrlct pvr rua t  to 

Wo conbrct, end no irrr&rfltp 1n 1-~CI LrPrr O? r r o u r m n t r  

b tb mstrict nor lack or rutbority 1n the Mltflet,  ubthw rffoetin? 

mde rvaibblo prrnunt  to thAr contract M f e s r  cbuaao a t  tho rate 

a d  w o n  the tomr and condltionr provldd for  b r a i n  have ban . 

6 The DIltrict shall a u r a  to  b l e a d  urh o d l w t d  3 1  

me8ur)r  t u a r  and rswrmentr a d  ahall uoo rU af t& ruthorlty . 
md --em d tha Dlatriet to u k e  i n  hrll a l l  gq.urtr ta bo -' 

mad8 p r u r n t  t o  trar cmtrott en or b r f o r r  t& b t a  mwb m t a  

mm a 8 t t i o t  w ,  dtbr ar both8 rrquiro tho m n t  d toll ohPrgor 

or 8- r rnosPmts tor  nrch urtor nrpplld bsrmnbar. 

t 7 e  l o  #tar rhrll be irvnirhad to tkr m-ct or ty tbe 

DLdfiot b or tor t& urn of ar\Y land8 or paflier theroin dvrina 

plflad in rrbich tbb Di@?%ct u y  k LA 8-rr La tbe adrmce 



p a p n t  of charger accruing under t h i s  contract .  No water r h a l l  be 

furnlrhed t o  o r  by the D i r t r i c t  pursuant t o  t h i r  contract  f o r  land8 

o r  p r r t i e a  which a t e  i n  a r rears  i n  the dryawnt t o  the ~ l s t r i r t  of 

any r r re r rmtnts ,  r a t e r ,  t o l l s ,  o r  r e n t a l  charg,ts of the Di r t r i c t  

levied or establ i rned by the Di s t r i c t  and nccerrrry f o r  the purpome- 

of r r i r i n g  revenuer t o  m e t  the p r m n t  by tbe D i r t r i c t  t o  the United 

S ta tes  of the Df r t r i c t ' r  ob l igr t lon  under thf 8 contract .  

' PENAL= VPOH DEL!NQL.ltCY IN PAWEKT 

1 Upon every charge o r  i n r t r l l m n t  of mney required t o  be 

paid by the Di r t r i c t  t o  the united S ta te r  pursuant t o  t h i r  contract  

which aha11 remain unpaid a f t e r  the eamh r h r l l  have becomc due and 

pryrble, there r h r l l  be i ~ o s e d  a penalty of one-half (1/2) of 
-. 

one (1) percent per -nth of the mo;mt of ruch delinquent charge or  

l n r t a l l ~ n t  frum and a f t e r  the date vhen the ram becomes due u n t i l  

paid, and the  Di s t r i c t  hereby aBreer t o  pay ra id  penalty: Provided, . , 

That ao penr l ty  r h r l l  be charged t o  o r  be paid by the Di s t r i c t  unlesr 

ruth drlinquency continues for  -re than t h i r t y  (30) days. 

DlSTRICT TO KEEP BOOKS AND RECORDS AND REPORT CROP M'D Q I E R  DATA 

19. t h e  D i r t r i c t  r h r l l  establish and maintain account md other  

book m d  records ru f f i c i en t  t o  enable it t o  furnirh, i n r o f r r  ar the 

Df I t r f c t  f a  p r m f t t e d  t o  do r o b O  the l a w  of the S t r t r  of Calffornia,  

t o  the Bureau of Rcclumtion report8 and 8t4&ggnt8 t o  much an extent - 



1 and i n  such manner and form a s  m y  be pre3cribed by t h e  United 

2 S t a t e s  as t o  infomation pertaining to (1) accounts and f inanc ia l  

3 t ransac t ions  of the District, insofar  a s  such information pertains 
-. 

4 t o  this contract  and operations thereunder, ud (2) crops raised 

5 and ag r i cu l tu ra l  and livestock praducts produced on the  lands 'witbin 

6 the Dis t r i c t ,  a repor t  thereon t o  be turnishtd to t h e  Contracting 

7 Officer m u a l l y  before Dccsaber 31. 

,IHSPECI'TOC OF #)OKs AND RECOF3S 9 

20. Subject t o  applicable Federal laws and regulations,  the 

p r o w  o f f i c e r s  or agents of t h e  Di s t r i c t  s b l l  have f u l l  and f r e e  

access a t  a l l  teasonable times t o  t he  Project  account books end 

o f f i c i a l  records of the Bureau of Recle-ation, insofar  a s  t he  same 

pertain to t h e  a t t a r s  Md th ings  provided f o r  i n  this contract,  
- 

vlth the r i g h t  a t  any tlme during off ice hours to make copies thereol ,  

and t h e  ~ o p c r  representat ives  of t h e  United S ta t e s  s h a l l  have 

swhr r i g h t s  with respect  t o  t he  account books and records of 

the Dis t r i c t ,  



LXANCES IN ORCAIIIZATION OF DISTRICT 

2 21. Uhile this cui t rac t  i s  i n  ef fect  no changes h a l l  k 

3 nade In the Distr ict  e i the r  by inclusions which i n  the aggregate 

4 w i l l  t o t a l  more t h a n  twelve thousand f ive  bundred (12,500) acres 

5 of land or exclusions vhich i n  the aggregate w i l l  t o t a l  more than 

6 twelve thousand f ive  hundred (12,500) acres of land, by pa r t i a l  

7 Or  t o t a l  consolidation or w g e r  v l th  another d i s t r i c t ,  by proceedings 

8 t o  dissolve, or otheruise, cscept upon the Contracting Off icar s 

9 m i t t e n  assent thereto. 

11 22. The United States mw t ransfer  the Son Luis U n i t  or a 

12 portion thereof t o  the State of ta l i fornia  fo r  care, operation, .- 
13 and mintenance md such transfer sha l l  not a f fec t  the r ights  or 

14 obligations of e i t h o  party to t h i s  contract. 

23. (a)  No water mde a v a i l b l e  pursuant to t h i s  contract 
13 

shall be furnished t o  o v  excess lards as defhed  i n  k t i c l e  25 
18 - 

hereof unless t h e  ouners thereof hall have executed valid recordable 

eontracts in forrp percr ibad by the Unitd Stater, agreeing ag.o 
20 

t h e  pm*sioras of th%s a r t i c l e  and Articles 21 and 25 of tNs contract, 
21 ., 

yrnhg to t h e  appraisal provide for in k t i c l e  24 here& md 
22 

t h a t  much a p p a i d  sha l l  be nade'on the b n s b o f  tbs rct-1 bono Side 
23 - 



value of such l a d s  a t  the date of the appraisal without reference 

to the construction of the Project, a l l  as  hereinrftet pmvided, 

md a ~ r e e i n ~ .  to the u l e  of such excess lands under terms md conditions 

sa t i s fac tay  to  the Secretary and a t  prices not t o  exceed those r i x e e  I 

as hereinafter provided. l o  .ole of m y  excess lands ahall carry 

the r l t h f  t o  receive water made available pursuant t o  t h i s  contract' 

unless and until  the purchase price involved i n  ruch u l e  i s  app.~oved 

by the Contracting Officer and upon proof of fraudulent reptesentation 

as  ta tLle true consideration involved i n  such sales the 1.hited States  

' w v  instruct the District by v i t t e n  notice to  refuse Lo furnish any 

water nrbJect to t h i s  contract to  the land involved i n  such fraudulent 

.rles, and the Dis tdc t  thereafter shall not furnish soid  water . 
-. 

b ruch lands until  such Hi t t en  notice i s  withdrawn. 

(b) If ProJect water furnished t o  the Wst t ic t  pursuant 

to thls contract macho8 the underground s traia  of ucess  land ouned 

by a large lurdouner, as defined i n  subdivision (a) of Article 25 

hereof, who has not uecuted 4 recordable contract and the larrte 

landowner p p s  ruch PmJect water from the underground, the District 

ulll not be b e h d  to have funrirhed 8uch water to said lands within 

the muuJnr of t h i s  contract i f  such water reached the underground 

rtntr of tho aforearid exceis lmd a8 an -voi&ble result of 
CL 

the SumisMng of RPJect water by the ~ i i t r i c t  to nonaxctss lands 



1 or t o  e=err  landr with rrrpect  t o  which r rrcordrblr  contract bra 
.- 

2 k r n  emcutad. 

VALUATION C J D  SALE Of EXCESS LANDS 

4 24. (A)  The value of the axcerr i r r igable  land8 within the 

P i r t r i c t  held i n  private w k r h i p  of large landovaerr a r  defined 

Is tbe nrxt rmceediag a r t i c l e  hereof, for  the purporar of t h i s  

coatract ,  r b l l  be appraired i n  a prnner t o  be prercribed by the 

b r c r r t a y .  ~ t '  the option of a large land-r, however, the valve 0 

of ruth land p l y  ba apprairad, rubject t o  the approval thereof by 

the k c n t a r y ,  by three apprrirers.  One of raid apprairerr r h r l l  

be derigarted by the Secretary and one r h a l l  be d e r i g ~ t e d  by the 

D l r t r i c t  and the tuo rpprr i rer r  so appointed r b l l  em- the third.  .. 
If tbe rppraiaerr ro derigruted by the Smcretary and tbr  Dl r t r i c t  

atr tmabla t o  agrer upon tho appointmot of the  third,  the h e r i d i n g  

J u r t i c r  of the Fif th Diatr ict  Court of Appeal of the Srr te  of California 

r h l l  ba requerted t o  derignate the third appraiser. 

(b) The fo l lwing  principle8 r h a l l  aovrrn the apprriral :  

( f )  Ito v ~ l u e  a h 1 1  be given ruth l a d 8  on account 

of the exi r t ing  o r  prorpective por r ib l l i ty  of aecuring water 

from the t ro jecr ;  

(ii) ibe  V 8 1 ~  bf hpr-ntr on t h r  laad a t  the tiw 

of .aid apprairal  .hall k included t h a s n .  but aha11 r1.o 

a br met forth reprratr ly i n  much apprairr l .  



(c )  %he axcasr land of any large lrndowter & a l l  be roapprrfrad 

a t  the i n a t a w e  of the United S t r t ~ r  o r  a t  tbe r e q m l t  of O r i d  landowner. 

t b a  c o r t  of tho f i r r t  two appr r i s r l r  of arch t r a c t  of e u a s r  land 

r b l l  bo paid by the Unitod s t reor .  The c o r t  of arch r p p r a i s r l  

t he raa f t e r  r h l l  be paid by the party requertin8 rucb r p p r a i r r l .  , 

(d) &y i w r o v a m n t s  made o r  placed on the apprairad 

land a f t e r  t h e  rppraioal  hereinabove provided fo r  p r io r  t o  o r l e  . 

o f  the  land by a large l r n d o n n r  r h r l l  be rppi r i red  i n  l i ke  mnncr .  

(8) t x c e r r  i r r i g r b l e  lands mold by l r r g e  landounors wlthin 

the  D io t r i c t  r h r l l  not car ry  t h e  r i gh t  t o  receive water mde avai lab le  

p u r r w n t  t o  t h i r .  cont rac t  f o r  ruch lands and tho D i s t r i c t  r ~ r e e c  t o  

r e fu re  t o  f m i r h  r u h  ua tcr  t o  land8 80 rold until, la addition . 
.. 

t o  cwp l i anc r  with t h e  other  provirioar hereof, a vmrifiod r t r t e m n e  

mhoving tho r a l r  p r i ce  uporr any ruch male rhall have been f i l ed  

M t h  the  D i r t r i c t  and ra id  r r l e  pr ice $8 mot ia 8rcosr of the appraised 

valva f i n d  a8 provided k n i n .  

(f) Zhe M r t r i c t  agreas t o  take a11 rearonable r tepr  

requerted by tho Contrac t 1 ~  Off i ca r  t o  r ace r t a l a  the occurrence 

and coodftioor of a l l  r r l e r  of f r r i g r b l e  land of la rge  landouaerr 

&a tha D i r t r i c t  ~ r d e  rubrequeat t o  tha oxacutfon of t h l r  cootract  

and t o  Lnfon  thr k i t e d  S u t e r  roacrralag the r am.  



(0 A t rue cow of tNs contrrct, of oach recadable 

contract aecuted pursuurt to t h i s  ar t ic le  a d  Articles 23 ud 25 

h-eof, uld af each appraisal mde pksurnt thereto a h d l  be furnbhed 

b Uu n r t r i c t  by the United stated a d  -1 bo taahtaind M 

t i l e  h the effice d the M d r i c t  ud l i k e  copier In rirch offle6s 

of the M o a u  ai Reckarotion as may be designated by the Contractirq 

m c a  ud shall be made available for gcrainotlon during the usual 

office hours a l l  persms who may be interested therein. 

EXCESS LP,m 

25. (a) As w e d  k a 5 n  the t m  "excess la.?dn r a m s  t b a t  

part ai the br igable  land witm the Dbt r i c t  in -ass of one 

h h d  and a-y (160) acre. heid i n  tho b!mfic ia l  ovnoahlp 
.. 

& ury a l e  parronl or ln excess of three hundred ud twanty 

psoprty; tbe tsxm .large landownero - m wne of excess lord8 

and the tern %naxcesa land9 moms a11 brigable  tnd within the 

Matrid vNch b not m e s s  land as dofind herein. 

(b) Each large lad- as r furthar condition precednt 

to tba right b ~8celve water made available puraumt to this contsact 

far ug. of his arcers tnd & a  e 

- - 



( i )  Before any water is furnished by tine District 

b his excess k n d ,  execute a valid recordabla contract in  

Sarm prescribed by the United States, agreeing t o  the provisions 

contained i n  t h i s  ar t ic le  and Articles 23 md 2k hereof and 

yreelng b dispose of his excess lard i n  accordance ther&itb 

to psrsons vho can take t i t l e  thereto a s  nonexcess land as 

herein podded  and a t  a price not to orceed the approved, 

~ppra is td  value of such excess land and within a period of 

fsn (10) years a f te r  tha date of the  uecution of said recordable 

contract and agreeing further that If said lurd i s  nat  no 

disposed of vlthin soid  period of tan (10) years, the  Secretary 

ball have the parer t o  dispose of said land a t  the agpraised . .' 
value thcrrof fixed as vovldtd herefn or such lower price 

a8 m y  ha approved by the ovne of mch hnd, subject t o  the 

m e  conditions on behalf of such h r g e  hndmicr;  and the 

District agrees that It w i l l  refuse t o  ntrnish said voter t o  

upr large landowner other than for h is  nonoaccess land until 

such ovne m e t s  the wrditidns precedent herein stated; 

( i i )  WitNn th i r ty  (30) days after  the date of notice 

t ram the U n i t e d  States requesting arch large landmar t o  desi~nate  

hi8 Lrrigable l d r  withfn the Mstrlct  which he desires t o  designate 

8s nanaxcess lards, , f i l e  i n  the office 0-0 btrlct ,  in - 



t o  tho B u n r u  o f  Iulrartion, N e  e t t r n  dos ipa t i on  and do~cf ipUea  

of lradr 80 r e l m c t d  t o  be nonucosr l a d  8rd upon f a i l v r r  

to do 00 t ho  D i e t r i c t  &all uln much drriga8tim ud mil  

8 not ic0  titaroof b ruth l r r s e  tndmmor, an4 i n  the @rat 

t r i r t r i t t  t a i l s  t o  act  ulthln much p a r i d  ot t i a o  rr t)n- 

Contracting O f t i e r r  considers ruaonrble,  cvth d s r i p t % o n  

eIJ b .rdo by the Contracting Offieor, uho dl1 sril r not ice 

t b a o o f  t o  the  D L ~ t t i c t  ard the Lroo landowner. t h o  h r 6 e  

tndonrsr rhall bo- b n d  L( up ouch r c t l a n  on t h e  part 

oi tho D L l t e c t  a? the CasttrcUn# O f l i c u  rrd tho D l e t f i c t  . 
dll frrmi8h d d  ntrr  only to  tbs kld 00 d r 8 i p t d  te b 

--8 lard. A U r g e  brdonrr mg rdth tb, oonrrnf d 

t ho  Cartmet ing Officer de r ipw to  knd o w  t&o Uut prdaur4 

dod@ufd i s  bonsrcrra lud: Pr-eq, tbt m -1 r c m e  

of tbe land prsvAuurly des ip t+b  a8 aanaaporm ohall, upon 

te the  *doas d f b i a  d i c l a  mad Art%cl@r 0 Prd 21 of thir 



2 6  In the event tha t  the Congrerr of  the United Sta ter  reperls  

the r&called escerr-land provirionr of the Federal reclaovtion laws, 

Ar t ic les  23, 26, and 25 of t h i r  contract v i  11 no l o n ~ e r  be of any 
. . 

force o r  e f fec t ,  and, in  the event that  the Conpresc rsrcndr the 

excerr-land provirionr o r  other provi sionr of the Federal reclamntion 

law@, the Onited Stater  agreer, a t  the option of tbe Di r t r i c t ,  t o  

negotiate aandorn t r  of appropriate a r t i c l e8  of t h i r  contract ,  a11 

conrir tent ly v i th  the provirionr of such repeal or  amendmnt. O 

WATER UQVIRPD BY DISTRICT 0T:ER WAN FRO?! TKf UNITED S T A E S  

27. ( a )  The provirionr of th is  contract sha l l  not be ap- 

pl icable t o  o r  af fec t  water or  water r ight r  now fined o r  hereafter 

acquired by the Dir t r ic t  or landomerr within the Dis t r ic t  o th t r  
.. 

t h o  from the #ired Stater.  Water furni#hed purtrunt t o  the t e r n  

o f  t h i s  contract may be tranrported by man8 of the r8me dir t r lbut ion  

f a c i l i t i e r  88 water now available o r  uhich m y  b e e m  available t o  

the Dis t r ic t  o r  landownarr within the Dis t r ic t  o t h t r  than pursuant 

t o  the t e m r  of t h i r  contract if the Contracting Officer deter- 

miner tbt such mingling i r  n e c t r r r y  t o  avoid a duplicrtlon 

o f  f u i l i t i e r ;  and notwithstanding such mingline of 



nu?, tho proulrlonr of t u r  contrrot ohall k @gpliorUo to tha 

-tit7 of ustor k d r h d  t o  t h  DL~tritt p u o ~ t  to tho Urar  

bmd, a d  ruth wngllng d ntmr aha11 not In rrq unnrr  rubfoot 

Co tho p?-dona ot r)Jr eontrrtt tho quurtlty o f  wtrr r tqulnd 

W w rrritb2, t o  t h  OLrtrict or tldovrrrra a r N n  tho Wrtricr 

maf, t& DLctttctr 

(A) YIU be reepmrlblr fur the oprrt?on rrd &ntanrnor 

lor #a in8NkUon,  opsntlon, and ulntemnco ot w t r r ~ w r u z i ~  

quiywnt  rt doltmy point, t o  uoarr  k d r  Hd, Zwthor, . . 

vlU be nrponrihle for the inrtrllrUon, optrfion, rnd rarintemnea 

ot d d k r  W ~ n t  for susdag  th n t r r  rrrikble t o  t h e  

Dlotrtet ar kndwrmrr a t U n  rb DLotriet. o a r  t k n  trarn 

fb. ProJoct, a d  tH tonfrr;rlng Offlnr my cheek rrd 5nrpoct 

(ti) ~g;t-a t b r  tk qumt~ty ot -kt ~ 8 b d  



1 the aforesaid outlets  .to e l t t i b l e  Arrds. the Olstrlct rhall 

2 k d t d  t o  be i n  breach ot #is attic10 and Artlclor 23, 

3 24, m d  25 or th i s  contract i f  it any time there IS fwd.hd 

1, to a1 l er.crrs I m l s  not rovered by rocordablo contracts and 

5 ruved by t.r~e ai$t:iburion works or portion8 theroof i n  which 

6 r i ry l in# l a  pmlttod, a quantity of #tar  uU8h 18 greater 

? tbon that whlcl. t t a  District or landwmrs tdthin the Dlatrlzt 

l u t e  in t rabcrd  in to  &rid aysLem fraa the 8upply rvailable 

ot.br ticrn yurrwnt t o  Lh; r contract. 

28. t h e  .rpereiture of any money or the parfomnce of arpr 

votk bg the U n l t d  S u t o r  hereunder which my rquin approprirtions 

of sonry by the Con(rra8 or the d l o b r m t  of fund8 a h 1 1  k contingrnt 

upan ouch apptoprbtlons or r l lotaent  b i n 8  prde. Tho fa i lure  of 

W Cmgrrrr rr ;a vppropriote funbs or the rbrrnce of an a l l o u e n t  

of fwd:, G h ~ i l  a d  mjJeve the Ma t r l c t  from any crbligrttons then 

becnud under this sar?treut, @d no l i ab i l i ty  ahall rzcrus t o  the 

Odtd SUte8 i n  u r r  ouch funds are  not appropriated or al lot ted.  

20 29. ( c )  No HuUr ef w W e g a t e  t o  Congross or Resident 

21 -8riontr -11 k a d d t t d  b anq rhra or p r t  of Wr contract 

22 

23.  36 
- - 

21, 

25 



o r  t o  any broo t l t  t l r r t  m y  rrtm barofma, but tb la  w r r t t l e t i ~ i  8bll 

mot br  swrtrurd t o  oxtan6 t o  t b i r  c o n t t u t  i t  oda r lrh  r 4 t r t l . p  

mr c q q  for  i t 8  # r m r r I  benrt l t ,  

.(b) 110 o f t t r i a l  of thr  DIar r ic t  r h r l l  rrc@lvo ant b l n r f i t . -  

art u y  rrtrr by r r r ron  of th i8  cantrdct o thr t  thao 60 r 1aadomor 

wl th ln  tba ~iitrltt a d  l a  tho ram maoar 8 8  mthor londounero ulthl8 

mEEE 
30. &y notice or  r n a o - m t  rk i ch  tba proviotatr bmoi 

c&tqb t r  r b l l  k 8Ln. t o  m r  of tha prrti.8 barrto by tha ethor 

r h r l l  bo d a d  t o  h m  born em t i  dope8itd LO tbr  W l t r d  8trt18 

k ~ t  O(fLta ao tbr part  o f  t b  Zkrltd 8 t r l a r  i o  8 trtnhed or p o r e  

prsprid 0m;op &dm#& te tbr DLotrfct rt I r a  o t l l c r  18 ?mom, 

C r l L i e m i r ,  md on tba pan o f  rbr Mrtrtet %a pr t rp- ) -4  

rorrlepo darn- Le tha W u u  e i  mlmtleo, Oat& U t r t r r  

bpsrtrat  o t  tbr &toriot, bet-to, klikrdr, or o u h  otbar 



3 1  (a)  t h o  provl r ioar  of r b l r  emt rac t  rho11 ~ 0 1 1  t o  a d  blod 
3 ,-- 

th8 ~ w c e r r o r r  and r r r i a s  of thr  n i p o c t i v o  portiec, but a0 a c a l ~ ~ ~  
I 

r o t  m r  t r ~ r i o r  o t  thir contract o r  roy par t  t b r r r o f  c r  i o r r r i r t  . . s  
tbrtrfs ahall b8 v a l i d  mti l  and mloba .pprond bp tbe WU( Dtbtor. 

. 6  

7 
(b) b 7  vrinr a t  m y  rim by either port7 t a  t h i r  camttrct 

9 
L c m c t l e a  r l t h  thlr contrrct,  @bal l  wt ba b e d  t o  bo l n l u o r  

Mtfr trrp+ct t o  any rubosqunt da i ru l t  o r  -tear. a 0 

i 1 ( c )  l b th lna  coatr is td :a t h i r  cntra:t  &ball bo c w r d  

12 u $0 -2 &bridging, I l r d t i ~ g ,  O t  ~~CSP-D~ tho &it& @Urn8 

0t a 7  wur e l  .o fer r lo8  any m d y ,  a t t b r r  at lab o f  l a  rwt~, 13 

ib k l w  Qor t o  tbe r r t i r f u t i o n  o f  a topr rara t r r l v r  o f  a l h r  party 

17 b t o t o ,  or for rctim t o  ba berod vpac tb epicdm o r  eorvlwln 

dato 'P icu t im o f  a u h  n p t e w a t r t i v 8  o f  a i rber  party bornre, a w h  

25 rc lumrmlm ~ u f i r f r c t i o n ,  opinlon. ' o r  d r t e d n r t  ion. 

39 



2 r P r a q t l y  r f t r r  tho o u c u t i o a  aed drlfwr) a t  t b l r  

contract tho Dl r t r i c t  @ball  f l h  .nd prorocutr t o  a tl-1 I r e n e ,  

&=Idlo8 am7 a p p r l  t b e r o f r a  t o  tbr  bl#ho@L court el tk Bcatr o t  

Cal l lorota ,  l o  a courr of cbpp+rent JurSodlct100 . 8 ) ~ 1 8 l  )?OCYLIL~  

$or tb, f u d l c l r l  rumlnrt ion,  approval, 0.1 c a a t l r a r t l e s  @I L b  p m  

c o e d i q r  had for  the or8anirarton of tb r  D l r t r t c t  rod ths p r o e o r d i ~ r  

of  tb D l l t r i c t  board of Dlrrctorr and of Cbe D18ttiet ledly up t o  

.od ialvlla$ the u k i n 6  of thla  contract .od tbo m l l d l t y  e l  tba 

p r o r l a t o u  tborrof ; and t him contract ohal l  not be Undto8 m tba 

W t r d  S tb t r$  uatiL raid Diatr lc t  o q a d u t l m ,  p r o c o r d l ~ a ,  -4 

contract @bll  bava bwn ao conflrwd b7 t o u t t  of c a p e t r o t  Juria-  - 
d l c t l m  or pondin8 rppc l l r to  u t l o o  i n  m y  rowt I f  @ r o d  tor 6-1 

k 1.11; provtded, tb t   thing brrrlm c w i t r l s d  aha11 r o q a r e  the 

M r t t k t  t o  arm- cha rarponalbl l i t7  o i  p r o m u c l q  Judlclal  m u  

b a r n  tb hl6hert court of tho Etatr  of C . l l f o r ~ l r .  

(b) n i r  c m t r w t  rh.11 bo Isdiwlr iblr  fo r  p u w ~ o r  or 

val ldat loo urd r h a l l  aet bo b i d l a 6  oo tb #r l tM Stat08 or tha 

Dir t r l c t  unlror walldored is aach and a l l  .I &tr t o m  a d  cundltiosr 

a0 ...cum4 b t  th r  p a r t i r r .  



1 f#  WITNESS m F ,  t h o  prrtiar hereto h v r  rxrcukd th is  

2 contract the dby ard year flrrt above uzittm. 



M R C I S ,  J . r t l u J a  Y.,tor O l r t r l c t  6nd tho k r w ~  of Rtcl - t lm, 

Un1t.d stator Oqbr t r r r r t  o f  tho Intarlor, hrr boon nogot l r t lng for tho 

urwt lor o f  a -tract d o r  tha toms of uhlch the Unltad Statas .rould 

provldo w t o r  rorvfco t o  t h l i  O ls t r l c t  from tho san LUIS Unlt of tk 

C r n t r r l  Val 1.r PmJoct; md 

'Wtar O la t r l c t  d ra f t  of -tract marhad "R.0. Oraft l 2n -1sSU under 

tho t o m  of h 1 3 r  ruch r o n t u  -Id be pr6vldod; and 

w t o r  rupply; m d  

WCREAS, th l8  O l r t r l c t  wr tomed In cmtw~p l r t la r r  of tha - 
mcpu l r l t lm  of a w p p l m t r l  -tor aupply frm tha k n  Lul r  Unlt of 

tho Cmtrrl Vr1l.r Pr~Joct ;  and 

YWZLW, w l d  draf t  of c a t r a c t  u r k o d  "11.0. Draft 12n-19621b 

t h o  k t  t n t o r u t r  o f  thla O l r t r l c t  t o  ax-ta r a l d  aa t rac t .  

IlW, TnMCtOClt, K IT RCSOLVtD, that tho dra f t  o f  p rapor~d  

contract urbd '1.0. Draft lt17-196218 kt--- tk h l t o d  Strton and 

Uo,tlrrrd, -tor O l r t r l c t  k, ad It 18, b r a b y  .opmmd. 

8t It MTKfCL RtSOLVLD, tbt tho Rang.r-MIof Csunaol of 

thlr  O l r t r l c t  k, and k 18, b r a b y  u thor l8 .d  -1nr t ructd  t o  t a b  

th, r w a r s a y  rter 80 oap lo to  tk r t r t u t o w  and o th r  prooduros 

r o q u l r d  to k r t  p r k  to  the oaoa~tlocr of sold emtract; and 

; 
S o u o t r r l  of tho In ta r lo r  of r a l d  t o m  o t  -tract aftor .pproval 



. .  . by 8 k  Cll l fornlr O l a t r l c t ~  Lecur l t ln  m l r s l o n  and tho rotora of 
. . 

8hl8 Dlstr lct ,  8)rr P r n l W t  and tha Socrmt6ry of th l r  D!rtrlct be, 
)I .. . .. . . .  .J thy a n .  krmb m~tlbovtmd t o  &.at. 8.16 contr~ct  h r  irr 

orgmlmd u d e r  tho Im of ttu Strte of Cdl l fornlr r l t h  Itr o f f l o r  at Prosno, 

W r d  of Olroctorr duly olld and t u l d  on tho 10th day of Oecrrkr, IS2 

OIrmctua wr p r a r r t  ud actlng; mnd that 8@ld Rmaolutlar I s  rtll l  I n  fu l l  



1- 

&LSQUtIW No. 125-6' 

W U A S  b s t l m d ,  U-tar D Is t r I c i  h a s  bel'etefore ooproval r prooosd 

d ra f t  mf c m t r r c t  r r k d  L O .  Draft Ian-1965, fo r  -tor a o h l u  t o  t h l r  D!rtrlct 

fro tho San Lula h l t  of tho Cmtrrl Volley PmJoct; and 

WCRUS, w l d  t o m  of -tract r s  ~blttd to. t k  Secro t rq  o f  tho 

#nt.rI# * VP-l U b  h l f  of tho I h l t o d  Stator; and 

WRUS tho Proaldrrt  o f  tho U n l t d  Strtrr 6nd tho Secretory o f  tlw 

trtarlor k*. .p)ro*d -14 draf t  of -tract mubjact t o  ~ r t r t n  m - t r ,  . - 
-ta o r r  l m o r p o r r t d  I n  d r r f t  of 8 r ld  amtract  u * o d  R.O.0raft 

lW-Is2, b. U.0. l&J, R u e  U.O. 1-2143, m d  

U L l C A S ,  u l d  d ra f t  o f  mntract, ar  d a d ,  Ir u t l r f o c t o q  t o  
. 

Ynt lmdm Wta r  Dlatr lc t ;  md 

m W ,  u l d  dra f t  of m t r r c t ,  urdar the p rw la lanr  of Sact lm )SC& 

at tk'htu of Clllfomlr raqulrms tho apprwal of tho C l l l t o m l r  Olatr lc fo 

Y t e r  @Iatr let  &, ad It don, hardy  a p p m ,  tar ruwtlm, tho p m d  

m t r r c t  k m  the C h I t J  8u t . r  of h r l o  md th W t l r m d r  *tor D la t r lc t ,  

&I* a ~ t r w t  16 mrtd 1.0. Draft t a n - 1 s t .  am. u.0. I-MS, rmv. u.0, I-rrd3. 

U It mTuR I tSavLo, tkt tho Ulltorrrlr Ola t r l c t r  Socurl t lor CQlrloalm 

k, .rJ It 18, how m a t d  t o  w m v o  u l d  f#r of contract u r k d  I.@. 

a l l  -88W w t a  lor  nl m k h a l t  of Y.a4.LDdr &tor D la t r l c t  r o q u l r d  - 
k .L to l r lng mud opp-1 mf tho C @ l l f r r l a  0 lmtr tc t r  Samrlt1.r "Irrlar. 



STt#rT P. u l l t H  doas henby mrt t fy that he Ir tho-dul y  rppol nt.6, 

q w l  l f l d  r* o c t l q  Secretary of YCSTLU~DS UAtU 01STRl0. a pub1 l c  d l r t r l c t  

tramor C.1 t f e r n l r ;  c k t  the f o r w l n g  Iasolut  Ion Nuder 125-63 u s  duly 

end r y l o r l y  -1.1 by th. h r d  of D l  racton of WESTLMDS WATER DISTRICT 

at a -tin# of u 1 4  I o l r d  of ~1roC'(ors duly m l l d  end hold on tho 11th 

of I a ~ l q .  1913 81 tlw o f f l u 8  o f  - Id  USTLANDS UATP D l S l l l l m  at 

*Id l c)uonr of o l d  O l r u t o r s  -8 prasmt urd 8ctlng; and that wid 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF RECIAMATION 

C e n t r a l  Val ley  P r o j e c t ,  C a l i f o r n i a  

AGREEMENT PERTAINING TO S A I E  OF EXCESS LANDS 

- ' /. 
THIS AGREEMENT, made t h i s  day o f l ,  I &. , , 19 -8 ( -? 

Contract No. 
3146-200-4508A 

1 6 under t h e  p rov i s ions  of  t h e  Act o f  June  17, 1901' (32 S t a t .  388), and 

- I 7 a c t s  amendatory the reo f  o r  supplementary t h e r e t o ,  a l l  c o l l e c t i v e l y  

8 h e r e i n  s t y l e d  t h e  Federa l  r ec l ama t ion  laws, between THE UNITED STATES 
-..-. 

9 OF AMERICA, h e r e i n  s t y l e d  "the United S ta t e s " ,  represented  by t h e  

1 0  S e c r e t a r y  o f  t h e  I n t e r i o r  o r  h i s  d u l y  au tho r i zed  r e p r e s e n t a t i v e ,  and . 

-- 1 1  Edwln R. O'Nell l  and Kristan L. O'Nell l  . husband and wl f e  

• 12 h e r e i n  s t y l e d  " the  Landowner"; 

- 
--. 13 W ITNESSETH THAT : 

1 4  WHEREAS, pursuant  t o  t h e  Federa l  rec lamat ion  laws, t h e  

• . 1 5  United S t a t e s  and t h e  Westlands Water D i s t r i c t  have en te red  i n t o  a 

3. 
16 c o n t r a c t  h e r e i n  r e f e r r e d  t o  a s  t h e  D i s t r i c t  Con t rac t ,  da ted  June  5, 

I 

i 17 1963, a copy o f  which is on f i l e  i n  t h e  o f f  i c e  o f  s a i d  D i s t r i c t  i n  . 

a I 18 the  C i t y  o f  Fresno, County of  Fresno,  C a l i f o r n i a ,  o f  which a r t i c l e s  23, 

I . .  

1 9  24, and 25 provide  f o r  t h e  execu t ion  o f  c e r t a i n  c o n t r a c t s  by owners of 

! 20 i r r i g a b l e  excess  land  w i t h i n  t h e  District and t h e  va lua t ion  and c o n d i t i o n s  
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Book 5710 page 642 

of s a l e  of such land, and of  a r t i c l e  23 which, among o t h e r  th ings ,  

provides i n  p a r t  a s  follows: 

No water made a v a i l a b l e  pursuant t o  t h i s  c o n t r a c t  s h a l l  be 
furnished t o  any excess  lands  a s  defined i n  a r t i c l e  25 
hereof un less  the  owners thereof s h a l l  have executed v a l i d  
recordable  c o n t r a c t s  i n  form prescribed by t h e  United S t a t e s ,  
ag ree ing  t o  the provis ions  of  t h i s  a r t i c l e  ahd A r t i c l e s  24 
and 25 of t h i s  c o n t r a c t ,  agreeing t o  the  a p p r a i s a l  provided 
f o r  i n  A r t i c l e  24 hereof and t h a t  such a p p r a i s a l  s h a l l  be 
made on the  b a s i s  of  the  a c t u a l  bona f i d e  value  of such lands  
a t  t h e  d a t e  of  t h e  a p p r a i s a l  without r e fe rence  t o  t h e  con- 
s t r u c t i o n  of  t h e  P r o j e c t ,  a l l  a s  h e r e i n a f t e r  provided, and 
agree ing  t o  the  sale o f  such excess l ands  under t e r m  and 
cond i t ions  s a t i s f a c t o r y  t o  the  Secre ta ry  and a t  p r i c e s  not  
t o  exceed those  f ixed  a s  h e r e i n a f t e r  provided. 

WHEREAS, the  Landowner i s  the  owner o f  c e r t a i n  land s i t u a t e d  

i n  t h e  County of FresnO , Cal i fo rn ia ,  and wi thin  t h e  t e r r i t o r i a l  

l i m i t s  o f  and incorporated i n t o  and a s  a  p a r t  o f ,  t h e  D i s t r i c t ;  and 

WHEREAS, the  Landowner, pursuant t o  a r t i c l e  25 of the  

D i s t r i c t  Contract ,  has designated a s  nonexcess land a  por t ion  of  t h e  

a fo resa id  land and has f i l e d  wi th  the  D i s t r i c t  a  w r i t t e n  d e s c r i p t i o n  

thereof  ; 
P 

NOW, THEREFORE, i n  cons ide ra t ion  o f  t h e  d i r e c t  and i n d i r e c t  

b e n e f i t s  t o  be derived under the  terms of t h e  D i s t r i c t  Contract;  a s  

implemented by t h i s  agreement, by a l l  of the  lands of the  Landowner 

wi th in  t h e  D i s t r i c t ,  and a s  a; inducement t o  t h e  United S t a t e s  t o  make 

water and d i s t r i b u t i o n  f a c i l i t i e s  a v a i l a b l e  t o  the D i s t r i c t  f o r  t h e  
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1 exce~e  land of the Landowner, the Landowner agrees and covenants f o r  

2 himself, h i s  executors, administrators, heirs,  successora, and assigns, 
- 

3 a l l  o f  which agreements and covenante are and each o f  them hereby i s  

made a charge upon the excess land of  the hndovner t o  run w i th  the 

t i t l e  t o  the eaid excess land, as fol lows: 

1. Each terab defined in  the D i s t r i c t  Contract shal l ,  when used 

herein, have the r w  meaning as tha t  which i t  has when used i n  the 

D i r t r l c t  Contract, 

2. The -downer i r  the owner o f  excess land s i tuated in 
. . 

r,,, ,, County, Ca l i fomfa ,  and p a r t i c u l a r l y  deecribed a8 fol lows : 

PARCEL ONE: That por t ion o f   he nor th  ha1 f (N 1/2) o f  Sect ion Seven 
-hip Eighteen (18) South, Range Seventeen (17) East, Mount 
Diablo Base and'Meridian, l y i ng  southeast o f  the southeasterly r i gh t  
o f  way l i n e  o f  the Fresno Coalinga Road, as said road i s  described i n  
the deed t o  the County o f  Fresno recorded September 22, 1924 i n  Book 492 
a t  Page 41, as Document No. 25290, Fresno County O f f i c i a l  Records; 
BUT EXCEPT1 NG THEREFROM that port1 on thereof 1 y ing w i  t h in  Butte Avenue, 
e deeded road, said Butte Avenue being described i n  the r l g h t  of way 
deed to  the County o f  Fresno recorded November 8, 1948 i n  Book 2689 
a t  Page 102, as Document No. 52265, Fresno County O f f  i c l a l  Records; 
containing an area o f  93 acres, more or  less, a f t e r  said crception. 

3. 
PARCEL TWO: The southwest quarter (SW 1/4) o f  Section Eighi  (8), 
Townshi p Eighteen (18) South, Range Seventeen (17) East, Mount Diablo 
Base and Meridian, BUT EXCEPTING THEREFROM that por t ion o f  the west ha1 f 
o f  the southwest quarter of the southwest quarter (W 1/2 SW 1/4 SW 1/4) 
of sa id Section Eight (8) l y i ng  North of the s w t h  35 feet thereof; 
ALSO EXCEPTING THEREFROM that por t lon  thereof l y i n g  w i th in  Butte Avenue, 
a deeded road, said Butte Avenue being described i n  the r l g h t  o f  way 
deed t o  the County o f  Fresno recorded November 8, 1948 i n  Book 2689 
a t  Page 102 as'  Document No. 52265, Fresno County O f f  i c i a l  Records; 
containing an area of 140 acres, more o r  less, a f t e r  said exceptionx. 

PARCEL THREE: The southeast quarter (SE 1/4) o f  Section Elght (81, 
3 

(Con t i nued on 34s) 
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Township Eighteen (18) South, Range Seventeen (17) East, b u n t  Dieblo 
Base and Meridian, contain; ng an area of 160 acres, more or less. 

PARCELS ONE, 'TWO and THREE containing a combined area of 393 acres, 
more or less. 

( ~ o n t  i nued on page 31) 
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1 Each o f  sa i d  parcels being subject  t o e x i s t i n g  r i g h t s  o f  way i n  favor 
o f  the pub1 i c  o r  t h i r d  pa r t i es  f o r  highways, roads, r a i  1 roads; telegraph, 

2 telephone and e l e c t r i c a l  transmission 1 ines and canals, l a t e ra l s ,  
d i tches,  flumes, siphons and p ipe l ines  on, over and across sa id  

3 premises. 

Excepting and reserv ing as t o  each o f  sa i d  parce ls  a l l  o i l ,  gas and 
minera ls  and other  hydrocarbon substances i n  and under sa i d  land, 
together w i t h  the r i g h t  o f  ingress and egress thereto ,  as necessary 
o r  des i rab le ,  f o r  the exp lorat ion,  development and e x p l o i t a t i o n  o f  
a1 l such reserved r i g h t s ;  Provided, t h a t  upon exerc ise o f  any o f  sa id  
r i g h t s  o f  ingress and egress f o r  exp lorat ion,  development and expl o i  - 
t a t i o n  the owner o f  sa i d  mineral r i g h t s  s h a l l  f u l l y  indemnify the 
sur face owner f o r  any and a l l  damages or  losses r e s u l t i n g  therefrom 
o r  caused thereby. Th is  indemnif icat ion p rov i s i on  sha l l  be b ind ing 
upon the landowner herein,  h i s  executors, admlni s t r a to r s ,  he i rs ,  and 
assigns, and any conveyance o f  mineral  r i g h t s  by the landowner here in  
s h a l l  s p e c i f i c a l l y  conta in  such a p rov is ion  f o r  indemni f icat ion.  

Con t i nued on page 4 
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3. The appraised value of s a i d  excess land w i t h i n  the meaning 

of t h e  D i s t r i c t  Contract  and t h i s  con t rac t  s h a l l  be determined i n  a 

manner t o  be prescribed by the  Secre ta ry  of the  I n t e r i o r .  A t  the 

opt ion o f  the  Landowner, however, the  sa id  value  may be determined, 

sub jec t  t o  the  approval thereof  by the  Secre tary ,  by tn ree  a p p r a i s e r s ,  

one des ignated by t h e  United S t a t e s ,  one des ignated by the  D i s t r i c t ,  

and the  t h i r d  designated by the  f i r s t  two, o r  upon t h e i r  f a i l u r e  t o  

agree  by t h e  p res id ing  J u s t i c e  of  the  F i f t h  D i s t r i c t  Court of  

Appeals o f  t h e  S t a t e  of C a l i f o r n i a .  Said excess land s h a l l  be  

appraised a t  i ts  f a i r  market value ,  but i n  t h e  a p p r a i s a l  no value 

s h a l l  be given such land on account of the  e x i s t i n g  o r  prospect ive  

a v a i l a b i l i t y  o f  water o r  s e r v i c e  from the  C e n t r a l  Valley Project .  

Tbe v a l u e  o f  t h e  improvements on t h e  land a t  t h e  t ime of a p p r a i s a l  

s h a l l  be included the re in ,  but s h a l l  a l s o  be set f o r t h  separa te ly  i n  

such a p p r a i s a l .  

4. The Landowner. agrees  t h a t  the  land descr ibed i n  a r t i c l e  2 

hereof s h a l l  be subjecs,  to  t h e  terms of  t h i s  c o n t r a c t  and the  tenus  

of  a r t i c l e s  23, 24, and 25 of t h e  D i s t r i c t  Contract  and s a i d  a r t i c l e s  . 
a r e  hereby made a p a r t  of t h i s  agreement by reference .  

5. A l l  r i g h t s  of  t h e  Landowner t o  r ece ive  P r o j e c t  water f o r  

h i s  excess  land s h a l l  be s u b j e c t  t o  the  provis ions  o f  the  D i s t r i c t  

Contract  and t h i s  con t rac t .  
- 

4 
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6. The Landowner ag rees  t h a t  i f  and when any o r  a l l  o f  t h e  12.-d 

descr ibed  i n  ar t ic le  2 hereof  i s  s o l d  by o r  f o r  him, i t  w i l l  be s o l d  

a t  p r i c e s  n o t  exceeding  t h e  appra i sed  va lue  the reo f  a s  f i x e d  pursuant  

t o  t h e  procedure set f o r t h  i n  a r t i c l e  3 o r  a s  s a i d  appra i sed  va lue  may 

be modified a s  h e r e i n a f t e r  provided, p l u s  t h e  appra i sed  v a l u e  of  t h e  

c rops  growing on s a i d  land a t  t h e  d a t e  o f  s a l e .  The va lue  o f  c rops  

growing on t h e  l and  a t  t h e  d a t e  of  s a l e  s h a l l  be included b u t  s h a l l  

be set f o r t h  s e p a r a t e l y  i n  t h e  a p p r a i s a l .  

7. I f  an  a p p r a i s a l  has  been made pursuant  t o  a r t i c l e  3 p r i o r  t o  

t he  sale o f  t h e  l a n d  desc r ibed  i n  a r t i c l e  2 o f  t h i s  agreement, e i t h e r  

t he  Landowner o r  t h e  United S t a t e s  may r e q u i r e  t h a t  s a i d  l and  o r  any . -  

p a r t  t h e r e o f  be a g a i n  appra i sed  a t  any t i m e  p r i o r  t o  t h e  s a l e  t h e r e o f ,  

and such a p p r a i s a l s  s h a l l  be made as provided i n  a r t i c l e  3 he reo f .  

The c o s t  o f  t h e  f i r s t  two a p p r a i s a l s  o f  each tract of e x c e s s  land 

s h a l l  be pa id  by  t h e  United S t a t e s .  The c o s t  o f  each a p p r a i s a l  t h e r e -  

a f t e r  s h a l l  be pa id  by t h e  p a r t y  r eques t ing  such a p p r a i s a l .  The va lue  

e s t a b l i s h e d  by a n y  ne$appra i sa l  s h a l l  supersede t h e  va lue  e s t a b l i s h e d  

by t h e  e x i s t i n g  a p p r a i s a l  on t h e  d a t e  o f  t he  r e c e i p t  o f  a r e g i s t e r e d  

letter t o  t h e  Lendowner n o t i f y i n g  him o f  s a i d  new a p p r a i s a l .  

8. None o f  t h e  excess  l a n l  desc r ibed  i n  ar t ic le  2 hereof  s h a l l  

be e n t i t l e d  t o  r e c e i v e  wa te r  no r  s h a l l  service be made a v a i l a b l e  t o  

such land  pu r suan t  t o  t h e  D i s t r i c t  Cont rac t ,  except  whi le  owned by t h e  
- 

5 
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L a n d o ~ e r ,  un less  the  same s h a l l  have been sold  t o  a person who, as 

the  owner o f  such land, is  qua l i f i ed  a s  a nonexcess Landowner t o  

rece ive  Pro jec t  water under t h e  provisions of t h e  Federal  reclamation 

laws, t h e  D i s t r i c t  Contract ,  and t h i s  agreement i n  f u l l  compliance ' 

with t h e  provis ions  thereof.  

9 .  When any of the  excess land covered by t h i s  agreement s h a l l  

have been t r a n s f e r r e d  i n  accordance with t h e , p r o v i s i o n s  hereof t o  a 

person who, a s  t h e  owner of such land, q u a l i f i e s  a s  a nonexcess 

Landowner under t h e  D i s t r i c t  Contract ,  t h e  land so  t r ans fe r red  s h a l l  

thereupon be sub jec t  t o  and governed by the  t e r n  and provis ions  of 

s a i d  D i s t r i c t  Contract  appl icable  t o  nonexcess lands. 

10. The terms "sold" and "transferred",  a s  used i n  a r t i c l e s  6, 

8, and 9 of t h i s  agreement, include conveyance by way of bona f i d e  

g i f t ,  dividend, o r  otherwise, i f  t h e  considerat ion,  i f  any, received 

by t h e  Landowner does not  exceed t h e  appraised value a s  determined 

pursuant t o  a r t i c l e  3 hereof o r  the  reappraised value a s  determined 

pursuant t o  a r t i c l e  7 tpreof .  

11. h e  Landowner hereby i r revocably  makes, c o n s t i t u t e s ,  and 

appo in t s  t h e  Secre ta ry  of the  I n t e r i o r ,  United S t a t e s  Department of 

t h e  I n t e r i o r ,  h i s  true and lawful a t t o r n e y  f o r  him i n  h i s  name, place,  

.and a tead,  t o  sell and t r a n s f e r  a t  any time following the  exp i ra t ion  

o f  a per iod  of t e n  years  inmediately following t h e  da te  of execution 
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of t h i s  agreement, a l l  of h i s  then r i g h t ,  t i t l e ,  and i n t e r e s t  in  and 

t o  any o r  a l l  of the  excess land described i n  a r t i c l e  2 hereof,  owned 

by the  Landowner, b e n e f i c i a l l y  o r  otherwise,  by such instrument a s  may 

be agreed upon between the  Secretary  and any o ther  p a r t i e s :  Provided, 

That such s a l e  s h a l l  not  be made a t  a p r i c e  which i s  l e s s  than t h e  

appraised value a s  f ixed pursuan t . to  t h e  procedure set f o r t h  i n  

a r t i c l e  3 hereof,  o r  such appraised value  a s  amended pursuant t o  

a r t i c l e  7 hereof: Provided f u r t h e r ,  That such s a l e  of sa id  excess 

land s h a l l  be only f o r  cash o r  upon terms s a t i s f a c t o r y  t o  the-Landowner. 

The Landowner g ives  and g r a n t s  i r revocably  unto h i s  sa id  a t to rney  f u l l  

power and a u t h o r i t y  t o  do and perform a l l  and every a c t  and th ing  

whatsoever r e q u i s i t e  and necessary t o  be done t o  t r a n s f e r  t i t l e  t o  

13 s a i d  property,  a e  f u l l y  t o  a l l  i n t e n t s  and purposes a s  t h e  Landowner 

14 might o r  could do i f  personal ly  p resen t ,  with f u l l  power of s u b s t i t u -  

15 t i o n  o r  revocation,  hereby r a t i f y i n g  and confirming a l l  t h a t  s a i d  

- .  
0 16 a t t o r n e y  o r  h i s  s u b s t i t u t e  s h a l l  lawful ly  do, o r  cause t o  be done, 

i 17  by v i r t u e  of t h e s e  pregents. 
I LC 

18 12. I n  t h e  event t h a t  t h e  Congress of t h e  United S t a t e s  repea l s  
I 

1 19 t h e  so-called exce'ss-land provis ions  of t h e  Federal reclamation laws, 

i '  20 t h i s  agreement s h a l l  no longer be of any fo rce  o r  e f f e c t ,  and, i n  

21 . the event t h a t  t h e  Congress amends t h e  excess-land provis ions  o r  o the r  

i 22 provis ions  o f  t h e  Federal reclamation laws, t h e  United S t a t e s  agrees,  
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, :  

at  t h e  o p t i o a  of t h e  Landowner, t o  negot ia te  amendments o f  the  appro- 
* 

p r i a t e  a r t i c l e s  of t h i s  agreement, a l l  c o n s i s t e n t l y  with the  provisions 

o f  such r e p e a l  o r  amendment. 

13. I n  t h e  event t h a t  t h e  D i s t r i c t  Contract  s h a l l  not  become 

e f f e c t i v e ,  o r ,  through no breach on the  p a r t  o f  t h e  D i s t r i c t ,  should 

terminate  p r i o r  t o  t h e  e x p i r a t i o n  of the  term the reof ,  then t h i s  

agreement s h a l l  a l s o  terminate:  Provided, That any recordable con t rac t  

r e l a t i n g  t o  t h e  excess land described i n  a r t i c l e  2 hereof s h a l l  s i m i -  

l a r l y  provide t h a t  t h e  power o f  a t to rney  conferred upon the  sec re ta ry  

f o r  t h e  d i sposa l  o f  s a i d  land s h a l l  become e f f e c t i v e  t e n  years from 

the  d a t e  of t h e  execution of t h i s  recordable con t rac t :  Provided further,  

That t h e  computatian of t h e  ten-year period prescr ibed i n  a r t i c l e  11 

hereof s h a l l  not  include any year  o r  years  i n  which water o r  s e r v i c e  

from t h e  Pro jec t  may not  be a v a i l a b l e  t o  t h e  land involved .through no 

f a u l t  o f  t h e  D i s t r i c t  o r  the  landowner. 
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1 I N  WITNESS WHEREOF, the  p a r t i e s  have caused t h i s  agree- 

2 ment t o  be executed the  day and year  f i r s t  above wr i t t en .  

3 THE UNITED STATES OF AMERICA 

6 

9 
LANDWNER 

- # 

8 
Edwln R. O'Nel l l 

9 Address P-  n R n w  7R7 
F r ~ u  Ca1  Ifpyrln 9 

10 
ACKNOWLEDGMENT 

11 
STATE OF CSFORNIA ) 

12 comn OF MQI- L+ ) 

c) 13 On t h i a  /12 day of + C. il :? 

14 , 3 r s o n a l l y  appeared 

15 person whose name is l a s t  subscribed t o  t h e  

16 wi thin  instrument 'and acknowledged t h a t  he executed t h e  same. 

17 IN WITNESS WfEeREOF, I have hereunto s e t  my hand and a f f ixed  

18 my o f f i c i a l  s e a l  t h e  b.l, and year  i n  t h i s  acknowledgmenr above wr i t t en .  
' 

4 

19 

20 

'21 

22 
FRESNO counn 

23 

9 
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Preamble 
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D i r t r i c t  F a c i l i t l e r  t o  be k q u i n d  by tk b i t a d  S ta t r r  
P a m n t  by D l r t r i c t  
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Co~pu ta t i on  o f  Cort r  
Accwula t ioa  .ad We o f  L r e m  ? a d  
Agreed Char888 r General Q b l i ~ a t i o n  of the D i r t t i c t - -  

Taxable, k a d r - - t v y  o f  Taxer and A a r e r r m t a - -  
?fXLtl& o f  bt.8 8hd ' to l l8  

A l l  B e m f l t a  Condltfoard m a t  
8e fura l  o f  Son ic8  la Care o f  k f a u l t  
h a r l t y  f o r  k l laqu.1yy  lo  ?.Jrat 
b o L 8 ,  k c o t d r ,  and h p o r t r  
C&n8er l a  O r & m l u  t ion of Df  r t r l c  t 
T i t l e  t o  b i n  Aa the Opitod Stat18 
Tracufer o f  k t e ,  -ration, .ad Wllaterunce of k n  t u f a  

Untt 
t n d  X r l l ~ f b l e  t o  L c e l v e  Uater h d e r  the Water Service 

Contract Yot t o  L c e i v e  Water Service n r o m  tha 
D l r t t l b u t i o n  s y 8 t m  

Con t in~en t  gon Appropriatienr o r  A l l o t m n t  Fmdr 
Ru1.a arid Bagulationr- 
Of f ic fa l r  Not t o  k n e f l t  
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Paae l o .  
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W I ~ D  S U ~ S  Contract No 
DEPAltTWWt OF TW IlCntllOI 11-06-200-2024~ 

BURUU OF ~ W T I O N  
Central Valley h o j e c t ,  Callforaia 

COWTRACT -EN TU mnaD strrns um ursnuros 
U T B R  DISTRICT ?8WU)IWC IOP TK CONSTRLCTIQH OF 

i ,A WATER DISIR1BVI1ON AND DRAIWACe COLUCTOR SYSIM 

THIS C O W W T ,  made a i r  day of April D 1 9 2 .  

in purruancr &tnrra l ly  of c k  Act of June 17, I902 (32 Stat .  3881, 

and act8 a w n d r t o y  thereof o r  aupplawntay thetoto, a l l  co l ioc t lv r ly  

hereinafter referred t o  48 the Fedora1 r a c l u r t i o n  l a w ,  betmen Tm 

UNITED StA'TtS OF M R I C A ,  horeirufter  referred to  a8 th r  UIitod Sta ter ,  

and VLStlANOS Y A n R  DISTRICT, harelaafter referred t o  am Cbo DLrtrlct, 

a po l i t i ca l  rubdivi8ion of the Sta te  of California, duly organlred, 

rx i r t inp ,  and act ing pur8unt  t o  the laur  tbereof, with i t 8  principal 

place of bur inear ln  Prerno, California, 

WImSStm, m a t :  

VHIW,  the lhitod Sta ter  I8 canrtructlmt and operatin& 

tho Feder.1 Cantr*l Vllley h o f r c t  f o r  tbe purpore, .wm& otherr ,  

of furni rh in l  water f o r  i r r iaa t foa ,  runicipal ,  d w r t i c ,  and other 

b rna f i t i a l  we@; and 

-8US, tbe lkrlted 6 ta te r  d l 1  fumimh Fedrrrl Central Val117 

Project weer t o  tht Dir t r t c t  purrurrat t o  Contrrct No. 14- (#-2Oe~9IA,  

dated June 5, 1963, o r  a8 i t  may bereaftor be m n d a d ,  raneuad, o r  

o x t e J e d ;  and . . 



H a l U S ,  tha Dletrict, i n  order t o  u t i l l r e  i t r  #rod-- tor  

rupply and tbe uatar oupply r d e  owrilabk undor &ha -tar oen lce  

coottact and ouch futura contract8 a r  u y  be rrd. ktuoon tha lhltad 

Stater and the D i r t r i ~ t ,  drr l rer  tbt a uater d l r t r fbu t im and d t a 1 ~ 8 1  --- - .. i-. . 
~ o l l e c t q r  8 y . t ~  be ~ o n r t ~ ~ t r d  for the Dletrlct bv tho Plead  ~ t a t a r  -- 
~ c t i a g  by and throuah the butarv of b c l r r t i o a ,  t h i u d  gcrtaa 

Dlprrtment of the Interior, purruurt t o  the Pedetal n c l m t i o n .  l a m ;  

' w  
YIOMAS, t h e  Dirtr lct  b ~ r  cooatmeted 8 portion-f tha water - . -- - -. _ .- - 

dirtrlbut!on f a c l l l t i r r  required for tbe operation of tho dietriburfon 

ayrtam; and 

WRIUS, it la  derirable and i n  tbe l n t r r r r t  o f  tba Uoited 

Stater and the Dirtrict  tbrt tbe f8:llltirr conrtnntrd by tb, Df8trict 

for uatrr  dietributlon be u q u i n d  by tba United Ccrcar for  lore- 

aration wl th  the diotribution ryrtom; .ad 

c-ollytor - - ryetam uoder tba coaditlonr horrlruftrr  mt forth; 

covmrnte hornin contaimod, i c  i r  .#road ar  fol low : 

prbtntars 

1.' Vban ueed barrio, 8trkra r.thoWor dfrtlmttly . rgternd,  or  

u n i f r e t l y  i w o q r t i b l r  ulth the intmt brrrof, the tam: 

2 



(a)  "8rcrrtrry" o r  ' % o n t r a c t i ~  Ofticorn ~ h l l ' i r r n  c b  

S e c r o t a v  of the  b i t c r d  s t a t o r  Depsr tvnt  o f  t b  h c o r i o r  or 

him duly authorirod rcprercntr t iva; '  

(b) H h o j o ~ t "  mlra?.l maan tho Podoral Cont?B1 Va11oy ? r o j @ c ~ ,  . 
. . 

Callforrrfr, of tba k r o a u  of b c l u r t i o n ;  # 

(c) "year" oholl ar;n a ca?radrr jar;; 

(d) "di r t t ibut ion  ryrtoo" oball  u r n  a wrtor df mtribution 

t o r  tho in te&rr t fon  of  ground w i t h  r u ? f ~ ~  wrtor mupplieo, and a 

(a) ' b a t a t  rorvico conttrct" aha11 r b n  La. cea t r rc t  of 

m i d a d ,  tanwod, o r  ortendad, botvroa tbo W l t r d  S t r t r r  and tb 

OIOtrict prowSdLw for urtmr rorv&cr t o  t& Di8ttLct from tho 

k n  b i o  t h l c  a2 tbo Central Valley WoJoct. 

by a)pregriat&oa &ad allocat ion lor  cbe purpoooo wt for th  barola, eba 

&bicod Lutrm a11 o ~ n d  t w a r d  eonr tnwt ioa  of 6 I&mtfibuc&on )vat- 



or r o  u c h  t t u r r o t  4, a e  Cn,tr.cting 0tfU.r hw ~ c o i a r r ~  f o r  t b r  

. oapletion of tar d i r t r i bu t i an  ryscaa. Sr ld  df ot i ibu t ion  8y6teo ui l l  

m r  include t b r  San t u i a  C a n ~ l  or the Sm k l a  Canal riaht-of-ury . 

~ x c r p t  f r c f l i t l o r  and r t ruc turor  f o r  h n d l i n 8  vrtrr a f t r r  d r l i v r r y  . 
tbareot  t o  tha Dio t r i c t  a t  cnc d o l i w r y  point8 r r t r b l i 8 b d  purrubnt Lo. . - 
:ha u r t r r  r r n i e r  tontrrcc.  Tire United Scr ta r  and the O i r t r l c t  u i l l  

J r e r r  t h r f r  k r c  e f fo r t6  t o  wpcdice t h r  ceaplrtiocr of rvch farcuror. 

(b )  The dircrlbuciorr syvcem w i l l  be conrtnrcted 80 a6 t o  

providr fec iAic l r r  t o r  tbc d e l r v e y  of uacrr  from the  Lrn L u ~ 6  Currl  

3iad a8 muturlly rgtaed upon by t h r  O i r t r i c t  a d  thr Cmtrec t ina  

0ff;crr p r i o r  t o  t& award of tho conrtruct ion r o n t r u t  fo r  the rrrr 

(c) F u i l i t i r r  t o  bc conrt tuctrd u f u  br,uprr&t_ed 4nto 

construction. gtoupr. The p n c r r l  type and layout of t b r  d l r c t ibu t ioa  
-. CC-. - 

systen and chr portion8 th r t ao t  t o  bc i a c l d r d  Sn rach coarcrwt ion  

froup 8h.11 b r  rubJ'rct t o  revSvu and approval by rbe Oir t r i c t  rvidracrd 

by a t roolu t ion  of  rbr Dir t r i s t ' o  b a r d  of r ) i r u c o t r  p r io r  t o  t h r  

&ad t m r b  t o r  tba imirar r t ioo  of  morn4 v i t b  murrtrrr urtrr, 611 a8 Sag- 

t i r l l y  ~ q v f r d  t o  a r m  the a r r r  8ub8tbfht&blly rr $r;&wrcrd on trrhfbit  A. 



b=cm+ t fon a r o u p r . 2  -- and 3 &hal l  include addad portfomr of tho dia-  

vidad in Ar t i c l e  4(b) &roof. Change8 i n  capacity. opocfffcitl.onr, - 

iocatfoar,  lonpthr @ad ali~nmatc,  a8 roy i n  tha op&rrfon o f  tba . . 
Controctfng Offlcor k ospodbnt ,  economical, n o c o r u y ,  o r  advirrble  . - 
:a tho ostont  t h a t  r 'kh cbaspc.6 Go not aubr tan t fa l ly  chbagr thr b a r k  ' 

c k r r i c t o r  o r  8rnrfco caprb i l f  :y of tho f a c i l f c i e r  chore coforr opprwad 

by tho Di r r r i c t ,  may be ~ J J  u i l r f n ~  tbe ptogrora of tho w r k  a f t o r  

cuoru l t r t fon  vf t h  t b r  Dirtr ic: .  

(d) Tho -tad Scorer and the Die t r f c t  o h 1 1  cooperaro 

~ ~ t h o d  of contracting, and revlcruc o f  r b r t r u t r  of  bfdr f o r  ces8truc- 

:.on of tho d f r t d b u t i o a  ryotcm and Dlr t rgc t  raproroatbtlvor t ; y  rt 

-.;y ti- coa ru l t  with tho Car,;r*ctinp Offfcor or hfr de r ign r r~ :  

(a) Q w r t o r l y  prOgtJ68 roportr  an 40afpr md c o w t r ~ c t i o o ,  

;;clYaftq c o r t r  tbogeof, Sn t..~ Zorm a o r ~ r l l y  w d  by tbr Uaiced 

Stat46 all k fwrrrfrhod t o  tho Diat t fc t .  By roporca d j o i n t  con- 



The United S t a t e r  and tbe  D l r t r i c t  ull l  conduct cmt r u d i t l ~ y  o n ; -  

nation8 and conferrncrr u u y  be nqwmted  by tbo  Dlmtrict. A 

3. The UIitod S ta tor  mhrll acquirr  f o r  tho c o w t r r u t i o n  of  tho 

d i r t t i b u t i o n  oyrtoo w e b  w t a r  d io t r lbu t lan  plpmlilu k c f l l t i r r ,  in- 

c ludin8 r u b l a t e r r l r  cenrtructrd by t h o . D i r t r l c t  a8 a n  urable a r  an 

l n t e g r r l  pa r t  of the  d i r t r i b u t i a a  m y r t a ,  ublcb p lpr l ino  o.C.odr 

from a point a p p r o s t u t e l y  tuo (2 )  rile8 r r ~ t  of  tho u r t r r l y  bouobrv 

of the D i r t r i c t  along Adam Avrnw t o  tbo ri8ht-of-wry of the Sam k r l r  

t i o r ,  i n e l u d i n ~  r i~ht r -of -uay ,  mbrll not  oxcord the loomor of (4) 

tho c o r t  uhlch the  ttnltod S ta t e r  uould h v e  incurtad i f  it bad con- 

r t ruc tod  a l i n e  and mublatoralr t o  m o m  the 8- am*, or (b) tha 

c o r t  incurred by tbe D i r t r i c t  i n  t b r  C a ~ 8 t n S t i 0 0  8md oporr t fas  and 

u i n t e m n c e  of ra id  f a c i l i r i o r  l r r r  tho u n t  a t t r i b u t a b l e  t o  ouch 

f a c i l i t i e r  n c r i v o d  frm t b r  Unitod Sta tor  In  pe-t of  -tor 

t r rn rpo r t r t i on  f o r  proconrolldrtlon purporor p u t r u n t  t o  Caatract 

I. (a )  t h o  Mmtr lc t  r h l l  n p r y  t o  tho 1Alt.d atatom tb u t u r l  

tort of tbr d i r t r l b u t i o s  ryrtem eosrtructod and acquired purmruat t o  

A r t l c l e r  2 and 3 h m o f ,  but i n  no a r r n t  o b l l  tha t o t a l  c o r t  l o c u r n d  

6 



by the Cmitrd S t r t r r  for the dlrtribution Oyrtom rxcaed h o  bodred 

Flf ty-Sevrn )Ulllon Forty-Bight Thourrod Dollrrr ($lS7,018,000). 

(b) T b  conrLnwtfon cort of con8trwtfon $to+ 1 Iercribad 

in mubdlvlrlon ( c )  of Article 2 mhrll br paid by the Dfrtrlct  in  

8 i ah ty  (80) O u t t r 8 8 i ~  oamlrnauol 1 m t r l L r n t r  pryrbla ar January 1 

and July 1 of arch m a r  bogianftq lm thr w a r  t o l l w l ~  copletloa of 

raid group to  t h o  point &err a l l  the l r t r r r l r  and oublrtrrrlr  of ouch 

conrtmction group and aubrtrntirlly a11 orbet f r c f l f t l a r  t o t  r u b  

conrtruction group can b put in  rarvice tor tbo dr l iwry  of -tor, r r  

announcad i n  wri t in8 by the Contractin8 Officer purrrunt t o  Articlr  a. - 

tach of tbo f i  rat  ten (10) p 8 p n t 8  &all  k for one an,-buodred and 

rlrt ir tb (11160th) of the conrtnsction cort of raid -up 1 a d  r u b  of 

the ramalnLa8 rrmnty (70) prymntr r h r l l  k tot  om-menntiatb (I / tOth)  

of tbr t rmindrr  of the cort. Tho conrtrwtioa coat of mubrrqwat caa- 

rtruction groupr r h r l l  k paid in  oi#hty (80) ruccarrivr aqurl a m i -  

annuil f n r t r l l m t r  pryabla on January 1 and July 1 of orch year. tbr 

f i r r t  i n r t r l l a ~ n t  r i c h  rorprct t o  conrtrwtlon #rOUp8 2 and 3 rbrll 

k e r n  due and pryrblr on Jmurr), 1 of tha year f o l l m w  c o q l a t l m  

of conrtrvction of 'the r r r p c t f v o  coartruction group t o  Clrr p l o t  rbrm 

a11 tho l r t a r r l r  a d  rublrtorrlr  of auch coart.uctloo g+oup a d  rub- 

r t m t l r l l y  a l l  otbrr  f u l l i t l o r  tor rucb cowtruetian ~ r o u p  car bo put 

an e r r i c e  tor  tba &livery of wtrr, a8 renouncad la rrltlrr~ by the 

Contractin8 Ofticor purrmat t o  Articla a. It tbo w r u r l  c w t  of a07 

7 



Rroup r h r l l  not  b rvr  k e n  determlard by t h e  c o a t k c t i 0 8  O f t i c r r  e r n  

the  f i r r t  c o n a t r u t t i o n  o b l i 6 e t i o n  i a r t a l ~ m t  ' f o r  ouch (roup 

have becmm due hereunder, be r h r l l  mnnounce the  a r t l w t e d  c o n r t r u c t i o n  

c o r t .  Such e r t i u t e d  conr t ruc t ion  c o r t  rhrll #owern Lhs m u n t  o f  

t h e  l n r t r l t o c n t r  h e r e i n  r e f e r r e d  t o  cntil  aucb t l r  u the a c t w l  c o b  

a t r u t t i o n  c o a t  can be determined and a rtat..unt t h r e o f  f u m l r b e d  t o  

the  D i s t r i c t .  When not  i c e  of t h e  a c t u a l  c o n r t n v t i o n  c o r t  bar k e n  

given t o  t h r  Dir tr i t t ,  i n s t r l l m r n t r  coming due t h e r e a f t e r  from the 

D f r t r i c t  r h n l l  be r d j u r t e d  t o  r e f l e c t  any d i f f e r e n c e  between t h e  

e r t i o u t e d  c o r t  and t h e  r c t u r l  c o r t  o f  conr t ruc t ion .  I f  a f t e r  June 34, 

1979, i t  18 determined that f r c i l i t i e r  t o  complrte t h e  d i r t r l b u t i o n  

ryrtem, pur ru rn t  t o  A r t i c l e  2 bereof,  a r e  required by t h e  D i r t r i c t  i n  

a d d l t i o n  t o  t h e  f . c i l i t i e r  i n  conr t rvc t ion  eroup 3, ruch a d d i t i o n a l  

f r c i l i t i e r  ouy with t h e  conrent of t h e  D i r t r l c t  be conr tmcted  by t b e  

United S t a t e r  and t h e i r  c o r t  added t o  the unpaid balance of t h e  c o a t  

of c o n r t r u c t i o n  t roup 3. The r e m i n d e r  of pa-nto t o  br u d e  by 

t h e  D i r t r i c t  for c o n r t r u t t l o n  of 8roup 3 r h r l l  be d j u r t e d  t o  cwrr 

t h e  t o t a l  c o r t  o f  t h e  a d d l t i o ~ l  f a c i l i t l e r  wi th in  t b r  repr)rrot  period 

f o r  t h a t  #toup. 

(c ) The COntr4t t lag  O f f l t 8 r  u y  at  m y  tin i s  hi8  dlr-  

c r e t i o n ,  upon r r q w r t  o f  tb D i r t r i c t  rvideaced by a c.rtified 

copy of r r e r o l u t i a n  of t h e  b a r d  of Direc to r r  of thr D$8t r l t t ,  providr 

8 



1 f o r  a t o r  upon which r o m i r n w l  i n r u t l m n t r  of  tb w n ~ t m c t l o n  coat 

2 , - rk l l  k c -  duo and LYablo o t k t  t b n  a d  l n  1Iu of  t k r o  -data8 

3 . f t rod for eha p y m n t  of ouch o n i r n n w l  I n r u l l r n t o  a0 ptsv1d.d l n  

ruMfv I r ion  (b) of thf8 r r t i c l a .  

(4) Vh.n tho Contrrct i tq Off ieor no t i f lo r  th Df r t r l c r  I n  

u r l t l n @  that t o ta l  rxpendfturor k v o  born mdo t o  th; 1lmlt d r t o m f n d  

prrru@nt t o  aubdivlrfon (6) of t b i r  a r t i t l a  or  00 u c h  t k r o o f  a8 th8 

Contractin4 O l i f c r r  con8idmrr nocoruxy rrd u r d u l  f o r  th conrtruction 

of t h o  d ~ r t r f b u t l o n  ryotom, tha d f r t r l h r t l m  oyrtom o b l 1  r l r o  k 

doand t o  hrvo born towplatod within tha r r n l n l  of thfr oorrcmct. 

AeQUISXTXON W UWb6 AND IKTREES 2W W1DB 

S Tho Unf tod Stator u f  11 lmokr  a11 1.~1 rrd m i l d  r o r r r v r t l m r  of 

r l@htr-of-ury u d o r  act@ of Con@nrr, o r  o t h n l r o  n r o n d  o r  haid @ I t  a d  

av r l l r b le  fo r  thr p t p o r r r  of thlr contnct. thr U n l t d  atator rareno8 tho 

r l @ h t  ubrr r i@htr-of-rry at. tkr Snvolod t o  nlmbrmo tho wmr of thr 

oon i r r t t  lrndr f o r  th va1uo of tho Lard0 ard thr vrluo of Impmemnra 

which r y  k dr r t toyd ,  and tho D l r t t l t t  r8reor tht tho U n i t d  Strtoa my 

lncludr rveh d f r b u r r r r n t  to@rthrr  r i t h  any othorr tkt m y  br aurhor I rd by 

t)u t m 8 r r r r  11 tl* coot of tho  d l 8 t r i b t l . n  o y r t o ~  u bo top14 by th. 

Di r t r le t .  N Df r t d c t  r a n "  *to m w .  t o  (h. U n l t d  Suta@, On g k  - 
nquar t  of tk Contnc t Iw  W f  &slur. d t b t  cwt. t?s b s e : z d  



foe oi.ple t i t l e  t o  m y  a d  a11 Loedr a r # d  by It, or )rt)rtwt 

oar.lprntr therain, toquirod for  riabt-of-ny, e u r r u r t i a o ,  or otbr  

tolatod putparer, &are tiahtr-of-wry o t r  raquirod f o r  rorb borria 

a6rred t o  be conrttucted by tho tbi tod Stat08 and oucb r;)ata-of-rry 

arm not toronmd t o  tho Chitad Sta tor  under u t r  of Congroro or 

o t b e n i a e  and thr l rndr ow?  vhlth ouch ?tat@-of-may r r o  m q u l n d  

a r e  mot then owned by the Dl r t r i c t ,  thoa tha Dimtrict woo nqmrt 

sf the UILtad Strtom aaroer t h t  it w i l l  acquire oucb U r d r  o r  p t p r t u r l  

e r r r m t r  tha t r i a ,  Wi- 18 C O D B O C ~ ~ O ~  tbr-vitb rwb   ON of GOB- 

t racto,  dooda, a d  othor ~ c r r r r t y  pbperr a r  u y  br n q u i n d  by the 

t k~ i t ad  Stator,  and purrhaorr r h l l  bo only at prlcor tha t  o r r  u t l r f u t o t y  

t o  the  C o n t r u t i a 8  Offlcrr.  T i t l e  u y  bo t.k.s diroct ly  i n  L b  arr of 

the UIited Sta ter  o r  by the P l r t r t c t  and tbm traarfetrod to  ghe 

Unitod Sta ter  and on procuria6 exotution of tbo rwcomwr) c a e t r w t r ,  

deedr, d other paperr they rhll bo c r . r u l i t t r d  by tho D l ~ t r i c t  t o  

the lkrited Storer by *om p o r n a t  rlll be u d e  a f t e r  t i t le  b r  b u n  

found ro t l r fac to ty  t o  th. C o ~ t r 8 c t l w  Of flcor. tqHw00 ibsunad by 

tbe D i r t r i c t  i r r  cooorction o i t b  acqulr l t lan  pr0vid.d t o t  h r ? a l m ,  t o  

tb as toa t  rpptowd by tba Cootr.tU- Offlcot, ohall  k )r id to the 

M r c r i c t  on t b r  barf8 of q u r t r r l y  rtoU..mtr w k f t t d  a t  Cb c10B@ 

of arch qurrtor  of the  yeat and ob.11 k c b r r ~ r o b l r  a@ part of tho 

C O D I ~ ~ ~ Y C L O L L  C 0 8 t I .  



-6. Wbrnerrr, p r i o r  tr, tho trwfrr of q a r a t i o a  amd u h t r a r a c r  

o f  tho d i r t r i b u t i o n  r y r t a ,  o r  m y  i o r t l o n  tberoof, t o  Car D i 8 t r i c t  ar 

provided i n  A r t i c l e  7 benof, c h  Coa t ru t io8  Of f icor  dotor r inr r '  tbt 

m y  por t lon o r  port ionr o f  tbr ry8t.s boinl) coar t rwtad by the & i t r d  

Stator u y  ba u t i l l r r d  f o r  f C r  intended purporrr witbout i n t o r f r r l n #  

w i th  tba con#trut t ion of cho r r v t n d r r  o f  the d i r t r i bu t l oa  myrtm, bm 

w i l l  mo n o t i f y  the D i r t r i t t  i n  a wr i t ten  ao t i c r  etat in8 t b r  ? o r i d  o f  " 

a v o i l o b i l i t y  and tho e r t i m t o d  coat t o  tho U I l t r d  Stator o f  ouprrvlr io) 

th opr r r t i a#  an'd ~ r i n t r i n i n 6  of ouch port lon or  porr ioar o f  tho' ryrtom 

by the D i r t t i c t  during ouch poriod. If rho D i r t r i c t  d r o i r r r  tht ouch 

por t ion o r  portion, of tho oyrtom 00 b r  u t l l i r ed ,  l t  o h r l l  81- thr 

Contractin# Of f ic r r  wr i t ten  w t i c e  thoroof and oholt make p a m n t  i n  

advance t o  the U i t r d  Brat r r  of r a i d  r r t i v t r d  coat o f  r r i d  ruporvir lon 

o f  operation and u in taorncr .  Thereupon the M r t r i c t  rill a t  itr m a  

esponre operatr and u i a t o i a  o r i d  port loa o r  portion8 of tho ryr t rm 

m d r r  m u p e r v i r i ~ ~ ~  of tho h i c o d  Stater. The Unitad S t r t r r  a t  rnr 

t iw  u y  cermiartr tho uor of o r i d  port loa o r  port ioar o f  cbo r y r r m  

l f  tbe  Contr.ctln8 Off icer  dr t r rminrr  thot  o w h  rue l o  l o t r r t r t i o )  

o r  w i l l  fatorfere w i th  tba caortrvctfoa o f  tho I l o t r l b u t i o n  o y r r r .  

'Lbr D i o t r i c t  aha l l  contributm a11 labor a d  u t r r i a l m  ~ e w d  cbr 

operatien m d  uioteoancr o f  tbo por t lon o t  port loor of tho r y r t o  
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bein8 uti l ired. I f  tbe ac twl  coot to  tbe thited Ltator of q r r a t l n a  . - 
and u l n r a i a i n ~  maid portion or portlow of tbo o y r t o  rocodr tho 

e r t i u t e d  coat paid l a  dvaaca the Dirtticc, the Mr t r i c t  ohall 

pry the difference upon r u o i p t  of a n i t t e a  w t i c r  thoroof. Xf raid 

actual t o r t  l a  lera t b n  @aid o r t i J t o d  coat, tho differaeco ohill  a t  

the optlon of tbr Dirtrlct  either k ctodicod upon h t u r o  p a p a t o  

due to  the thftod Statea or b. rrfvndrd t o  t b r  Dlrtrlet. 

tUWSFER OF OIIUTIOh' ARD WW3tWCB 20 DIST8ICT-- 
WXnD STATES r0 BE m s S  

7. (a) U p ~ n  coql r t ion  of caartructlon of r u h  c o n a t ~ t l o n  

group of the dirtrlhution ryr tm or rush ear l ier  date ar u y  k a#teed 

upon by the Contractin6 Officer md the Dlrtrict, the Dlrtrlct  r b l l  

accept the care, operation, a d  uiatenamce of ouch poup or may part 

thereof dercribed in  a tranrfer ooticr t o  be furrrlrbad t o  t& Dirtrlct  

by the h c n u y .  The Dlrtrict, vithout aweore to  tbe thited Ltator, 

oh111 core for, operate, .ad maintain r u t h  tranrferred ~ p r k m  i a  fu l l  

c ~ l i r n c e  u l t b  the t o m  of t h i r  contract and tbr r t r r  wrvlcr  

contract, and i n  much u l la r r  that maid t raarfernd uorkr @hall  rmim 

affective date of tbe trrarfor motice, t o  a r m  a11 o b l i r t l o a r  of 

croraiaa of the dirttibution aptom fac l l i t io r  In, orrr, a i m ,  or  

a c r o ~ r  l a d  or ri@tr-of-wy of public u t i l i t l r r ,  tbr #tote of Califomir, 

o r  a~eac lor  thoreof. Tba Dlatrict rill rur a11 propor mtbodr to oocurr 

the econmical and boaeflclal uw of tho -tar dollvend by r a m  of 

the dirtributlon ryntq .  



(b) At any t i r  p r i o r  t o  f u l l  pa-nt o f  tbo con- 

r t r u t t l o n  co r t r  that  tho Contractin8 Off icer deceralnoe t&t tho D l r t r l c t  

b r  aot cored for, oparatod, r i n t a i aad ,  o r  do l l r r rod  -tor fm 

tranrferrod w r k r  i n  tho unmr ar afororaid, tho b i t a d  Stator u y  

a tb control  o f  tbo d i r t r i bu t i on  ayrtom ard appurtoruat rort 

and a l l  oqui-at, u t o r i a l r ,  md oupplior wed, u q u i n d  f o r  urr, 

and u ro fu l  i n  tba oparatloa of tho ( l iat r ibut ion r y r t a ,  and 6 b 1 1  

oporata and maintain oucb w r k r ,  and tb D i r t r i c t  boraby a # r w r  eo 

murronder porrorr ion of r a i d  w r k r .  '2hr w r k r  00 ta rn  b u k  t o r  

operation and uiatonmnco by tha th i tad  Stator u y  bo ratranrfortod 

t o  tbo D i r t r i c t  upon furni rh in8 tho D i r t t i c t  ninety (90) &ye' U i t C 0 8  

n o t i t o  o f  in tont ion t o  n t r a a r k r .  I f  m y  we8 are taken back by tho 

h i c o d  Stator a t  much rim etut fundr t o r  the operation .od uiataaanee 

cannot ba advatad i e  .ccotd.aco with tho procoduro oot f o r t h  An # 

A r t i c l e  8 honof,  tho D i r t r i c t  &onby a8rooa. om tho baalr of o t a t v n r r  

o f  ortimatar t o  bo mub.ittod by tha Coatracti88 Otficot, t o  advawa 

ou f f i c iaa t  fund8 t o  pro'rida for tho oporrtioa and uintrarbcr o f  ouch 

wmkr until mush fwdr eaa bo p r d d o d  d a r  tho procoduro oot fo r tb  



(c )  *ubfitmtial 6- m y  of rb0 t m r t e m d  -rk8 

e b r l l  be m d e  bp tb D i r t d c t  without Nrrt .)taw rrltton c u r n t  

of tbr Costtactlo8 Officor. tbr D i r t t i c t  @ball uL ? r a p t l y  m y  md 

a l l  rapai ta  t o  tbo t r r m f r r r r d  w r k a  uhich r a  apisiao of tb - 

Contractlo8 Officrr  a n  d o m d  u c r a u r y  fo r  tho p r q r r  taro, oprrattoo, 

and u i a t a ~ r  of the e m .  I f  A t  may tin i n  tbo opinion of t& 

Cootractfol Officrr  m y  pan of tho t ranr t r r tod  ro tkr  @ball  f r a  any 

cawe  ba i n  a c d i t i o a  -f i t  for  r r rv icr ,  he u y  order tht r b  

water be curoed out and @but off  f r a r  tbat part  of tbr di r t r ibut ioa  

ryat.n, -ti1 i n  h i r  opiaioa a w h  propottp 10 put 1n )tapor c d i t l o a  

for rarvlce,  &I Lhr a n n t  tb Diat r ic t  n 8 l e c t r  o r  f a i l 0  to &r 

much t apa i t r ,  tho lh l tmd  8trt.m u y  t r u r r  tha r r p i r a  to k u d r  and 

u y  c b r 8 e  tbo coat t b r n o f  t o  tho Di r t t i c t ,  uhich c b r 6 r  tb Dir t r l c t  

r h l l  pry i n  tb r  v n n r r  prwldad i n  ArticlO 9 &amof. Di r t r l c t  

rha1L providr for  tba colLactioa of ru f f i c i rn t  q r r a t i o o  @ad u i s t a -  

s r a c r  o r  r o l l  cbrr8rr  t o  pay a11 ouch bill .  Lo Lar h i t a d  l t a t r r  *thrn 

the  tlm a ta t rd  hrroin i n  additloo t o  proridin8 L b  u C r O 8 W 7  fund8 t o  

r e t  the o t h r  o b ~ l ~ r t l a o r  of tho Dlatrlct.  

11 



(d) Tho C o m t r u t l w  O f f i c r r  m y  tra t i r  Lo tC mrur 

an appropriata lorpact loo of tho t r a a r f a r t r d  w r t  a d  @I the b&oU 
-. 

and n c o r d r  o f  tb D i r t r i c t  t o  k -do t o  arcor ta la r l r m t b t  L b  

t e q u i r m n t r  o f  thir contract are k i n a  u t i r f a c t o r i l y  p o r f o m d  by 

tba D i r t r i c t .  S a h  inrpoct loar  u y  l o e l d o  p h y r i c r l  i w p o c t l o o  of 

a11 proport ior  and aud i t  of tho book@ and mcordr  of t b r  D i r t t i c t .  

Any much lampoction o r  audi t  m b l l ,  a u a p t  i n  c u r  o f  m r ~ o o r y ,  bo 

u d a  a f t e r  witten w t l c r  t o  tho D i r t r l c t  and tho actual  o m 8 0  thoroof 

o h a l l  b r  paid by tho D i r t r i c t  t o  tho Unitod S t r to r  l o  tbr uamr pro. 

vidad l a  A r t i c l e  9 h r r ro f .  

(e) l o  l i r b i l i t y  r h a l l  a c t r w  r g a i w t  tbo th f tod  L t r t r r  

and l t r  o f f i c r r r  a d  ~ l o y r o r  k c a u r e  o f  d w y r  a r ia log  out of o r  

i n  any m m o r  comoctrd w l t b  tho crro, oporrtlon, r o d  uiaranmace o f  

tho d l r t r i b u t i o n  r y r t a  by tho D i r t r i c t .  -Tho D i r t r i r t  botoby r r lmr ror  

the Unitad Stator and 0 8 n r r  t o  hold i t  from .ad h a d r r r  a d  t o  

i d m i l f y  i t  from a l l  d m # @  c l a i u  tht u y  t o r u l t  from epr r r t i oa  a d  

u t s t . r u n e o  o f  t r m r f r m d  rotkr. 



2 8 .  ( a )  Ourin8 the t l w  t b t  the distribution myatom or--my 

3 part thereof i r  being operated by the united S ta t e r  a8 provided in  

rc Art ic le  I ( b )  hereof, the  D i r t r i c t  w i l l  pay i n  advance t o  the United 

s t a t e r  not l a t e r  than Jaauary '1, upon e r t i u t e r  therefor  t o  be 

turnlrhed by the h i t e d  S ta t e r  on o r  before S r p t e d e r  1 next precedinl, 

the et t l lar ted coat  of operation and mintanante fo r  r ~ h  year. ?ha - 

D i s t r i c t  i n  addition aha l l  contribute ouch labor and m t r r i a l r  toward " 

the operation and u i n t e n r n c e  of the d i r t r l bu t ion  ayrtam or any 

port ion thereof a8 m y  be requerted by tbe Contracting Officer.  Thr 

curplus of any mount r o  advanced by the D i r t r i c t  tor  operation md 

maintenance by the  United S t r t e r  during any year a h 1 1  be credi ted on 

f uture e r r l sv t ed  coat of operation and u l n t e m n c e  by the  Lhited 

S ta tes .  

(b)  Whenever i n  the opinion of the Contracting Officer th r  

amun t r  avai lable  f r a o  p a p n t m  u d e  by the  D i a t r i t t  of the ortimated 

annual operation a d  u i n t e n r n c e  c h r g r a  rill be inadeqwtr  t o  operate 

and maintain the d i r t r l bu t ion  myaUc p r o p t l y  to  tho mad of m y  yorr,  

he u y  give w i t t e n  not ice t o  the  Di r t r i c t ,  b o n i a r f t a r  reforrod t o  

8 6  the rupp loun ta l  &rat ion end wiat . ruaco that88 w t l t o ,  a t a t l a g  
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there in  the mount o t  addi t ional  advance p r m n t  of fund8 raqulred 

f o r  8 ~ 1 1  operation and arfntemnce,  and tho D l r t r f c t  ah11 pry the 

omdunt thereof on o r  before the da te r  rpecif ied i n  rucb a u p p l e r n t a l  

operat ion and u l n t e m n c e  char88 notice.  . . 

(C  ) Any atmunt of raid operr t lon and w l n t e n m c e  p r m n t r  

I9y the D i r t r i c t  f o r  any yrar  remainin8 unexpended and unobll#atad i n  

the poarerston of the United S ta t e r  on the e f fec t ive  date  of re-  

t r an r f c r  of the d i r t r l bu t ion  ryrtem, i n  whole or l n  p r r t ,  t o  the 

Distrxct  for care ,  operation, and maintenance, i n  accordance w i t h  

Ar t i c l e  7 ( b )  hereof, r h a l l  be refunded t o  the Dir t r i c t .  

( d )  To the a s t m t  tha t  the d l r t r i bu t lon  ryrtam f r  operated 

and mln ta ined  by the l h i t ed  Ltater ,  there aha11 be included a8 a p r r t  

of t he  operation mnd wlnterunce coatr  r w h  It- for  adminfrtrrt lon, 

rupervirion, lnrpection, raplrceount, and neneral expenre8 rr properly 

a r e  chargeable t o  ruch w r k  i n  the opinion of the Contractin8 Officer.  

DISTRICT TO PAY CGRTAIN WXSCELUNEOUS COSTS KUTaC IV W S r t r u E D  WORKS 

9. In addi t ion t o  the other  p e ~ n t r  t o  be u d e  by the  D i r t r i c t ,  

r r  provided by t h l r  contract ,  the D l r t r l c t  aha11 pay LO the  th l t ad  

S ta t e r  on o r  before April  of the  year f o l l w l n g  that i n  uhlch the 

mame aha l l  have been incurred and r r t r t a r n t  thereof turnlobad by the 

United S ta t e r ,  t he  fol lwLn8 e o r t r :  
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i n  connection wi th  the d i r t t i bu t i on  r y r t n  for admiairtrrt ion, 

I ~ p . M @ l m ~  -d imopoction duriw a. ti- tb dtrtrtbutlrn 

ryrtam $8 opr r r t rd  aod miawimod by tho D i r t r f c t  and. f o r  tba 

-rid covond by tbe ~ t r tmt ;  and 

(11) tbm core o f  ropai r r  t o  tranrfmrrrd w t k r  ubr by 

the U l i t r d  S t r t r r  a8 prodded l a  A r t i c l r  7 -trot. 

10. The a r t u l  cooatruction cor t  o f  tbe d i r t r ibu t ioa  r y r t m  t o  

be r r p r i d  t o  the United Stater by the D i r t r i c t  r h r l l  embrace a l l  08- 

penditurer by the Ul i tod Stetom of  uhr t rmvr r  kind i n  connection with, 

@rwlna out of, o r  n r u l t i n 8  trao uork p a r f o m d  l a  connaction u i t b  

the d l r t r i bu t i on  ryrtrrp, including but not l imi ted t o  thr t o r t  o f  

labor, matorial, r q u i ~ n t ,  r ~ i a e e r i a ~  ond 1 0 8 ~ 1  wrk ,  ruporln- 

dance, adaln i r t ra t ion and ovrrbead, riabtr-of-uey, proparty, r b r t h r r  

purchanrd from the D i r t r i c t  o r  othmrr, and d m 8 0  o f  a l l  kiadr, and 

r h e l l  is t ludo a l l  rum8 axpondad by tbr Buraau o f  b c l u r t l o o  La 

8urvryr and i a w r t l @ r t l o n a  i s  coaorction u l t b  rb r  d i r t r l bu t i on  ay8t.0, 

botb p r i o r  t o  and af te r  tbr m ~ c u t l o n  o f  thir contract, and tho rwmrr 

of a l l  r o i l  imr r t i@at lao i r  and otbor p r e l i r i a r r y  wrL. T h  drtrIJ- 

nut ion of uhat co r t r  ate properly c b r ~ a b l e  bereunder .rd tbo m r  

thereof rh r l l  be u d e  conc lu r l n l y  by the Coatract lw Of f lc r r .  
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~ ~ r ~ l  low AND USE ~ _ r  usean TUND 
1 0 )  General. C m n c i n ~  u i t h  tbe w a r  to l lau ina  tha par; 

o f  c a p l e t i o n  of cona t ru  t i o n  'roup 1 a6 provided 1m aub6fvi;ion (c)  of 

A r t i c l e  2 hereof and cont inuing until a l l  conr t ruct ion charge ob l i a r t i on r  

t o  ba paid t o  thr Clbitrd Stater m d r s  La i r  c m ~ r a e t  are paid ~II f u l l ,  

tho D l r t r i c t  r h r l l  acc=ulata and u i n t a i n  a  rrrrm fund, which rill 

be 6va i l ab l r  f o r  ure In tho unner ,  f o r  tho purporrr, and i n  t b r  c l rc-  

r t anc r r  b r r a i r u f t r r  a r t  f o r t h  a8 foI1our: 

(1) D u r i q  much ti- ar  the d i r t r i b u r l o n  r p t e m  

conrtructad herrundrr i r  o p r r r t r d  and m i a t r i n e d  by t b r  l h i t r d  

Stater l n  accordrnca u i t h  tho proviv ionr  herria, tho r a r r m  

fund rhr l l  bo ava i l rb le  f o r  ure by t b r  Ckritrd Stater for  the 

purporrr a p r c i f i r d  i n  thir r r t i c l r ;  

(11) At tho opt ion of the D i B t r i ~ t ,  the n r a r r r  fund 

m y  be lnvmrtrd t o  the r x t e o t  p r r r i t t r d  by lau, provldrd tbrt 

aucb r o r r m  fund u y  ba u d e  av r l l ab lo  w i th in  r r 0 8 8 0 ~ b l e  t l r  

t o  r a t  the r x p r n r r r  for  tha purporrr f o r  nrlch 1 t w r a  ace-- 

lato$; and 

( 1 1 4 )  I r a  ti- t o  ti-, a8 t r q w r t e d  ey r i t h o r  p a t t y  

t o  thlr contract, the rrrrr*. f m d  ptwln!onr  u y  be raconr i l r r rd  

and chan~ad by u t u 4 l  a a r e n n t  o f  rbo glttlrr. 

' (b )  I r r e r * s  hnd .  Thr r e r a m  fund aha l l  c o n r l r t  o f  a s o w l  . 

d r p o r i t r  by tho D i r r r i c t  o f  not l a r r  than F i f t y  Thourand Dol larr  (850,060) 
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t o  r rpoei r l  account crortod by tho Di r t r l c t  for  tho pur)orr. 8ush 

onawl drporitn r h r l l  e m t i o w  trat i l  tha m u n t  la tba m w m  ) rpd 

l r  not lo r@ than 'hro hmdred Fi f ty  Zbouamd Dollrrr ($2S0,000). Vhrr- 

ewr @&id rororrr  fund i r  roducod b l o w  M Hundred l l f t y  Tbourand Dollrrr 

($250,000) by .rponditurrr thr r r f roc ,  1t o h 1 1  k n r t o r o l  t o  a o t ' l o r r  

Chrn the  a r t  for th  abovo by the accrrulr t lon of annual dopooitr 

r r  r minfmm r a t e  of t w n t y  percent (202) of that  m u a t .  Bxp~sdSturor 

r h r l l  be u d a  f r a  r u b  tvad only fo r  r o t i n 8  r r t r m r d i s r r )  coat@ of 

c r r r ,  operation, r i s t m r n c o ,  n p r i r ,  d r o p l r c m o t  of tho d i r t r i -  

but fen ryrcom l n c l d l n ~  h o J a c t  forturor oporatod rad u in t r i -d  by 

tho Di r t r i c t ,  and fo r  c r r r ,  oporatlon, and u ln tonrnco durlal  poriodr 

o f  apocir l  r t r o r r ,  ouch r r  u y  bo cawad by d r w l h t ,  bunlcaor ,  aroma 

12. (r) T k  Diotrlet  a0 rbolr  l o  obl1)rtod to pry t o  tho 

Unltod S t r to r  tho cbat8or bocsrisg d w  a r  pra ldod 18 t h i r  c o o t r u t  

notwlthrtradfa6 tho dofault la tho pa-t to tho Dfr t r l c t  by i o d i -  

vidual r a t o r  ruorr  of mrae rmnt r ,  t o l l # ,  or othor cbrr8rr  h e e d  by 

am a l l  tb &ad@ la tho Dir t r ic t .  

(b) Tho Df@trlet  a h 1 1  caurr t o  bo Loviod . ad  collrcrod a11 



1 rerourcer o f  the P i 8 t r l c t  t o  v k e  i n  f u l l  a11 prymntr t o  k u d e  

r' pur rurn t  t o  t b f r  contract  on or before the data rvch  p r m n t r  k c -  

3 dw and t o  r e t  $tr othor o b l i 8 r t i o n r  henuader. ¶be Di#tr&Cc my, 
' 
6 . e f t &  o r  both, r r q u i r e  tho p a m n r  o f  t o l l  cbargor o r  l e v  a r r e r r a t n t r  . . 

- 5 t o  r e t  i t r  o b l i ~ r t i o n r  h o r e d e r .  

7 13. Should any a r r r r r r n t  o r  a8 re r rmn t r  lev ied  by the D l r t r i c t  

8 a g r l n r t  any t rwt  o f  b n d  o r  w t e r  urrr I n  the D i o t r l c t  and required 

9 t o  art the o b l i 8 r t l o n r  o f  tbr  D i a t r i c t  under t h l r  c e n t r u t  bo J u d i c l r l l y  " 

10 detenained t o  be i r r e a u l r r  o r  m i d ,  o r  rhould the D i r t r i c t  o r  i t r  

11 o f  f i c o r r  be rnJoinrd o r  r e r t r r i n e d  from making or c o l l e c t i n g  any 

2 a r r e r r m n t r  upon rucb 1-8 o r  from ouch u r t o r  uner a8 p r w i d a d  for 

1 herein, then a w h  t r a c t  o r  water u r e r  # h a l l  brvl no r l 8 h t  t o  any o f  

14 tbe b e n r f l t r  of thir contract, and oro w e  8hrll be m d o  of +be d l r -  

5 t r i b u t i o n  ryr tem for the benef i t  o f  any rucb land8 o r  r a t e r  w e t .  

16 except upon the p r m n t  by the l andowr r  o f  h i 8  rarer-nt o r  a t o l l  

1 7  cbrr8e fo r  the uw o f  a r i d  d i r t t i b u t i o n  8y8tm, aotwirhr t rndin& the 

18 exfr tenco o f  any contract betmen the O i r r r i s t  and the enrer o r  

19 ownerr o f  ruth t rac t ,  Coat t rc t r ,  if any, between the M r t r i c t  and 

20 th v r t a r  u r e r  i n v o l v l q  ~ r v l c e  from o r l d  d l r t r i b u t i o n  ryrtom o b l l  

21 provide t b a t  ouch w e  a b X l  bo aub~mct to tbe te- o f  th ir  contract.  

12 I t  i r  fur ther  6 g r w d  that tba paymnt of r U r 8 e r  a t  the trtrr .nb . 
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upon the t e ~  and conditlonr provided f o r  herein i r  a p r r r r q u l r i t e  

t o  the r l u h t  t o  aervice from ra id  d i r t r l b u t i o n  ryrtem, and m It- 

t 8 8 ~ 1 8 t i t y  i n  levyin8 Lane8 o r  a r r e r m n t r  by the O l r t t i c t  nor lack 

of au tho r i ty  &n the  D i r t r i c t ,  uhether r f f r c t i n (  tho walldi ty  of 

D i r t r i c t  taxer  o r  a r r e r e w n t r  o r  not, r h a l l  k b l d  t o  au tho r i r r  o r  

p e m i t  any wacar u ~ e r  of the  D i r t r i c t  t o  demand o r  r e c e l w  oervice 

nude rva i l ab l e  purrurnt t o  t h l r  contract  un ler r  charuer a t  the r a t e r  . 

and upon the t a m 8  and conditionr provided f o r  herein bur been paid 

by much water urer.  

R8PUSAL OF SERVICE I N  CWt OF DCIAUT 

14, No rerv ice  from the d i r t r fbut ion  ryrtrm a h a l l  b r  furs irhed 

t o  the D i r t r f c t  o r  by the D i r t r i c t  t o  o r  f o r  the uea of any landr o r  

p r r t i e r  there in  during any period i n  vhich the D l r t r i c t  m y  be i n  

a r r ea r r  i n  the advance and other p rynnc r  of operation and u in t enance  

c o r t r  o r  fo r  pore thrn tv r lve  (12) ronthr  i n  t h e  p 8 m n t  of con- 

r t r w t i o n  c h r r p r  a c c t u i t ~  under chi8 contract .  Wo water made a v r l l r b l r  

purrurnt t o  the water rervfce contract  and no 88 rVf~8  f r m  tbe dim- 

t r i bu t ion  ry8c.1~ ohal l  be furnirhod t o  o r  by the D i r t r i c t  t o  any landr 

o r  p a r t i e r  uhich a r e  i n  a r toara  i n  the  pr- t  t o  t he  O i r t r i c t  of any 

a r r r r r r m t e ,  ?@tea, t o l l # ,  ot other  cbar#r8 1evi.d o r  r r tab l l rhed  by 

the  D i ~ t r l t t  f o r  the purpoee of providin# n w s w r  t o  n e t  p r p n r 8  by 

the  ~ l r t r i c t  t o  the  th i tod  Ota t r r  p u r r u n t  t o  A t t f c l e r  7 and 9 bereof 
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a r  a n  i n  arrow for &re than twlvo (l2) mnthm h W t  

by the Dir t r ic t  t o  the L ! t d  Stat- pururnt to mlda C h a n o f .  

15. The DiatACt m h r l l  puVlt~ .on h- Or -W 

rNch b.c- deUnquant -2.d 6% the rate o f . o n r b r l l  of n. p r k t  

par mnth of the rwMf of much dellnqumt inrt-tr or for 

arch drg frorr. the date of much de l i r rqum -11 prid: m*dod, Thst 

no penulty mull k chargd to the D L t d c t  W e r r  much dellrrqwncr 

continues for more thn t N r t y  (30) w. 
4 

$OOYS, RECORDS. AID -mS 

6 .  The M r t r i c t  oh31 ertabUah ud #&tan ucw,nto ud othrr 

book ud ncordr  pert.hing t o  i t r  fh rmia l  tnnr re t ior r ,  land wo, 

crop production, ra ter  mu-, ra te r  we,  ohanger t o  the dlotributim 

m p t a n ,  .nd t o  much &her arttm am the Contract* Off icmr  .y m- 

1 .  h p o r t r  thereon ahall k M h . d  to the t h h d  art- h 

much Corn and on much date iu &tm u ry k nquind @ the 

Ccurtracta O f t i e o r .  h c h  prrCy m u  h v e  tho e, &a oftice 



.- 
at. YhiL0 -18 C O B t t U t  &a S8 @ t f O C t  ~ h a # * ,  .rtwt u 

p r a i d o d  f o r  $0 tbr r r t o r  m r r i c o  tomtract, o h r l l  k r d r  l a  chr 

0 iatr lc . t  i t b r  by i n c l w l m  o r  mrclurloa o f  I d a ,  by p a r t i a l  o r  

t o t a l  conoolidrt loa o r  r r p t  r i t b  mather d i r t t i c t ,  by p toc. rd la~r  

t o  d iaro l r r ,  o r  o l l r r n i r r ,  oosmpt tbo C o n t r u t i ~  Of f icoraa 

n i t t o n  braort thonto.  

:W (ro m a  a na mrno s u n s  
18. t i t l e  t o  tho d l r t r fbu t lon  ~ y a t m  coartrvctrd by tho Chitrd 

S t r t r r  pu r rws t  t o  t h i a  contract @ba l l  k bad remain l a  tho arw o f  

the United Strtrr until o t h r v i r r  p rw id rd  fo r  by tho Ces8rr@r, 

notwithrtandtn8 tha tr-frr ba re r f t r t  o f  any o f  much uorka t o  thr  

O i a t t l c t  f o r  operation and uintosmnce. 

W S I L I  OF C A P .  O?XMTION. AND NAIRlBNNCt O r  urt LUIS WIT 

19. ¶be Lhitod S t r t r r  u y  t ranrfor  tho Sm tvlr thlt o f  tb r  

Central Valley Wojoct o r  any po t t i -  th rno fco th r r  tbra d l r t r i -  

button ry8t.r. t o  t b r  S t a b  o f  Cal i forola f o r  core, oprrrtlon, m d  

orintanrhte a d  ouch trmrfrr rhrll no t  affect chr r l N t a  or  ob l i -  

8r t ionr o f  r t t b o r  part9 t o  Wr contract. 

20. No wtrr ~ b l l  k dalivmrrd &roue  tho d i o t t i b u t & e ~  ryrtom 

t o  any tandr or )rr8os, mt 8 l % ~ f b l e  d o t  tb t a m  of A r t l c b r  23, 24, 

and 2s o f  tba wtrr m n l c e  c a o t r u t  t o  t.crin vator rrd. cval l rb lo 

pur rwat  t o  C h t  coo t ru t .  

16 



21, the arprndfturr o f  any o n r y  o r  tbo p r f o m n e a  N any st& 

by tho' l h i t od  Stator harela ptoridod for uhfch u y  m q u f n  rppropri- 

atfoar o f  mmoy by tbr C m r r  o t  tho a l l o t m a t  o f  b d r  -11 be 

cont&wont upon much approgrfrt iolu o r  a l l o t r o t  b o a  d o .  %h 

fa i lu re  o f  'tho C w o m r  r o  to apptogtfato iurdr or  th a w e  o f  r n  

a l l o c n t  o f  f d r  ahal l  rot r r l f o r r  th D i 8 t t i t t  fm a 7  8 b l f ~ t f r u  

t b a  u c r w d  ttndor thfr mtrut, and no l f a b f l f t y  e b l l  accrw to tho 

th l tod  Stater $a c r l e  much tundm a n  sot appropriated o r  a i lo t t rd .  

22. The Secretary t o u m r  the rf*t t o  uke ,  a f to r  coruultatfom 

wlth tho D l ~ t r i c t ,  rvch ru tor  .nd n8ul8t fasr  _ _ .  - c o a r f r t o n t - - ~  ,tb- 

v i r f m r  o f  thfr coott&ct, the l a w  of tha Ib1t.d Srater w--tlm #toto - - . -  

o f  Crl i fornfa, and t o  add to and r od f f y  them ar u y  k k m d  p r o p ~ ~  

15 m d  aecorrary t o  carry out thlr contract, bad t o  rupply #crmoary --- - 
16 dotal10 of ftr a h l n & r t t a t i a a  d i c h  r r o  mot corrrod by arptoar pro= 

1 and r r p 1 a t f ~ m .  

19 

28 a. (a) k ' w r  of or k l r $ a t e  t o  C q r a r r  o r  b r l d o n t  

21 t d 8 D f m l r  -11 k' a t t a d  to my 8b?8 or part af thfr c o o t r u t  

22 o r  t o  aay k w f f t  that  r y  adma borrf-, but thfr gmarrlctloa a b l l  
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not bo c m r t n w d  t o  .stead t o  t b i r  t m t r r c t  i f  wde  V i tb  b corporation 

o r  caaprny f o r  l t r  amora l  k r w f l t .  

(b) l o  o f f i c i a l  of  the D i r t r i c t  ah811 r u e l n  any h f i t  

that  u y  arlae by terron of t h i r  c a t t u t  other than 6r 6 lrndoyner 

u l t h i n  t h r  D i r t r i c t  and Ln tho a l w  vNwr am othet l rndornrrr  w i th in  

il. Any not ice or  aenomceunt which the p r W r l o n r  b t r o f  ton- 

c e q l r t r  rbl l  k # i n n  to oar of tbr p r r t f r a  hereto by the other 

a h 1 1  k d e u d  t o  hrvm barn l i ven  i f  deporited f a  the Os1t.d S t r t r r  

)oat Offico on th part of tho \hitad St r ter  I n  l franked o r  porcr j r -  

prepr id eovrlope addreand to the D i r t r l c t  a t  & t o  o f f l ce  $a I n r n o ,  

Ca l l l omia ,  and on the p8rt of the D la t r l c t  i n  r portr88-preprid 

envelope addterred t o  the k r a r u  of I.cl.ution, U l l t r d  Starer k p r r t w n t  

o f  the ro ter io t ,  L a c r ~ a t o ,  Cal i forai r ,  o r  ouch other addnra a8 Ira 

t l r  t o  t a r  r y  be d a r l m t e d  by tbr Coa t r r c t iw  Of f icer  te r w i t t e n  

not ica t o  tbe D l r t r b t :  povidad. hmver, that thim at t ic10 a h 1 1  

.ot p r m t l d r  the e f f u t i * ,  n n i c e  o f  q n w b  aotico o r  annormcount 

. <a) Tbe provlr ioru of  t h l r  contrrct  o h 1 1  apply t o  and bind 

tbe auscerrorr and a m m f ~ r  o f  tbr z.rg.ctlw ) r r t i e r ,  but no arri..nt 
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o r  tnmkr  o f  thlr emt rac t  or m y  part thrwf m r  I.trmrt *rela 

rbl l  k v a l i d  -ti1 a d  rlrrr approwad )I tho Bitd l u t o r ,  

, -  - (b) h y  uirrt at w tim br ai tbor  part3 eo Lair contract 

o f  i t 8  ri#ht@ u f t h  n o p e t  t o  a d r l r u l t ,  u .a7 otbot r t r r r  artr im8 

i o  cole#crioo r l t h  tafr e m t n e t ,  oha l l  mot k c k m d  t o  k a -1-r 

r i t h  n r p o c t  t o  887 rubraqwnt d o f ~ u l t  or u t t o r .  

(c) kthfna catr fmod in  thtr c n t r u t  r h a l l  k c .o r tnnd  

a@ i n  m y  -r abrtdaily, Itdtl*, o r  d0p t i . i~  tho Bit.( $tat01 

o r  tb. D i r t r l c t  o f  my --r.u of k f o r c i q  m y  r r r d y ,  a l thor a t  law 

o r  l n  oqulty, fo r  tlu broach of an7 o f  tba )&rlom@ h n o f  uhlcb A t  

uould othorvlao b v r .  

ocnp1- 

26. (a) Vbrr, t b  krr of Lair  e m t r w t  prorida fo r  act ion t o  

k bar06 vpon tbo opl8lom o r  d a t r r r i u t i o m  o f  rithr )rrQ t o  thlr 

c o s t r u t ,  rkrthr or  wt r t r t o d  to k c o s c l ~ 1 . r ~  m i d  t o m  & a l l  mt 

br c w t r u o d  80 p o m f t t i a  msh u t im to k prrdlcr tod qoa rrbitrrr), 

crpricioor, or tamuslubk m#fmlaru .r d r u r d m t i r r r r  

(b) Im t b  e.rrt cbr D t r t r i c t  wrti.rr rrrr funvl 

h t o r m f a r t l m  r d o  m p n m u t f r r  m i  * kcntrr) rr m q u i n d  

i n  tho . bdn i r t r r t f aw  at C h i @  eartract, a 9  f lmdim~r u t o  tbo f a t o  

i n  d i m  t b r u f t o r  by tbo kcntarl rbl l  k ub m l y  a t ta r  

cosrolut&on uitb tbo D1aUbtma barn o f  d ~ c t o r r .  
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(c 1 Bscrpt ar o t b a m r r  ptwldod b t e i a ,  k c r o t r r y g r  

drclrioa om a l l  quortioar of fact r r l r l t q  uadrr thlr contrut &u11 

k cosc lwiw mmd b l a d l u  rgm tho partior boreto. 

27. Tho Dirtrlct  w n a n t r  chat me p r a m  or  r a l l l ry  880wy &r 

b.on . q l o p d  or  trtrlwd t o  aol lcf t  o r  oocurr tht r  tostrut upon an 

a8roamnt or u n b r r t a s d i u  #or r c a r i a r i a a ,  parcaata&a, brokrrr&r, 

or contia#mt fu, o o c r p t i ~  boor bide ,lopor or bosr t ide ortrbllrba. 

c m r c l a l  sr orll lo8 r#ru loo  wintaiaod by car Dirtrict  for the purporr 

of auu r in8  burinor#. lror btuch  orv lo l r t ion  of thi r  wr t rn ty  Cbr 

Ulitod S t r ta r  r b l l  b v r  tbo r i a b t  to 8auul thi r  contract without 

l iabilSty or l u  i t r  diacrrtion t o  add to  Cbe contract npolrlrat oblt- 

)rtion or cosridrtrt too tbo Zull rPovnt of rucb c o c l 0 8 i 0 ~ .  porcostrp,  

b r o h t a ~ o ,  or sontia8ont for. 



28. Prorpt ly  a f t a r  tL, o m c u t i m  . a d  doltvary o f  air corntract, 

tho D i a t r i c t  aha l l  f i l e  amd prorrcutr  t o  r fiml &cnr ,  &ac ld i ag  

any r p p r r l  t h e r a f r a  t o  tbe Umrt court of tb 8 t r u  of C r l i f o n l @ ,  

i n  r court  o f  c o q r t r n t  ju r l rd ic t io r r  r apocir l  procorndim8 t o t  

judic l a 1  o r u l n r t l o o ,  approval, and c o n f i r v t i o a  o f  tbr procrrdia#r - 

o f  tbo D i r t r l c  t krrd of D i r rc to r r  and o f  tho D i r t r i c t  l a r d h a  up t o  

and inc luding tb, u k i ~  o t  Lhir  contract . a d  the v a l l d i t y  o f  tb 

prw l8 i oa r  t b r n o f ,  a d  t h i n  contract @ba l l  mot k bind108 on tbr 

t k i t r d  S t r t r r  -ti1 a r i d  p rocerd in~r  red coattact r h r l l  brvo k m  

00 c o a f l r r d  by r court of c v t a n t  j u r l ~ d l c t l o n  or  pod ia )  r p g r l l r t r  

act fon i s  m y  court if 8 t o d  t o r  apparl k l a id :  h o v i h d ,  ilut 

sothim# heroin cootrisad o h l l  tequ i r r  tho D i r t r l c t  t o  rrr- tbr 

rrrponr i b i l i c y  to r  prorrcutiag j u d f c l r l  review kyoad tbo hiabort 

court o f  the Itrtr o f  Cal f fors i r .  



9 4 k r o w n t  t o  tba &t o f  Y r c h  4. 1921 (41 #tot. 1367, 

UOb).  tb b i t a d  8 u t r o  M11 p a r f o a  r l r b  hado caotr lbutrd by chr 

D i o t r i c t  any comotnwtloa o r  m imterwcr  work on the di r t r ibut&oo . 

8 y r t n  oot oth r r r io r  prwldod for by tblr concrrec, o r  m y  coeotnrt1.o 

wrt courrrd by t h i r  c o a t r u t  but f o r  which f a d o  u y  crot b r  r v r i l a b b :  

Rovfdrd, Tbrt tho w d r r t r U n 8  o f  .ay ouch rmrk .ad tbr p l u u  tbrrofot  

m a t  b r  r p p t w ~ d  by tho ta t tad I t r t a r .  Yluo the r a d e r t a k i ~  o f  rush 

wrk l o  rpprowod, f d r  t h r t r f o r  rhrll k d v a ~ ~ a d  by tho O i r t r i c t  a0 

m y  k $i roct rd  by tho Cootractin8 Off icrr  sad theta a h 1 1  k rub- 

mitred t o  tho h i t a d  8 t r t r r  r c r r t l f l r d  copy o f  tho r r ro lu t lon  o f  tho 

b a r d  o f  Mr .c toro of tba Diat r fc t  d o o c t i b i ~  fbr rork  to be d m  a d  

a u t b r i r l n 8  l t r  p r f o n u o c r  r i t b  contrlbutad -0. 

(b) A f t r r  e(1rtion of ury  wr l  00 d o r U L r n  t&a D i r t r i c t  

w l l l  bo furnlobod wi th r r t r t n o t  o f  rhr coot ch t ro f ,  .Ird aay -a- 

pmdrd brlrcwr of tbr t d o  all k mfrsdrd to tho D i o t r l r t  or rppl lad 

a8 o thon io r  d i r u t o d  by tk Dlotr lct ,  and the munt by a i r h  tbr 

coot of ouch w t k  a x c r d r  t b  m m t  of thr h d r  advanced by tho 

D i r t r l e t  t h r r r f o r  -11 k paid by th D 1 ~ t r i c t  t o  tho l k l t r d  Stator 

u tha Cootr.rt frq Off lcar u y  dlroct. 



t I~IIIAL BPWWQNT O ~ ~ D R T L M ~ T Y  

I 3 .  (a )  Ourlng the pcrrlorwnce of t b l r  contract, the a l l t f t c t ,  

5 r*relnrfter in thl r  a r t i c le  referrod to an the contrrctor, aareer. a@ 

I lulAow: 

J (1) The contraeto; w i l l  mot d i r c rWlure  a ~ r i n o t  my 

6 employee or applicant tor o r p l o ~ n t  kcauee of race, erred, 

7 color, ur nrtlonrl or1l)ln. t h e  contractor u l l l  trke a f f i ~ t l w  
0 

h action to anrure that appllcrntr are orrployed, and that employoeo 

'1 arc treated durlnl a p l o y u n t ,  wltbout relord t o  ttwlr race, 

creed, color, or nrtlonrl orluln. Such action ohall lnclude, 

Gut not be l lnitod,  to  the fo l lou ln~:  uploywnt  , uplradlny, 

demotion or tranrfor; r ec ru i t rn t  ur recrul?mnt advertirlny; 

Aayotf or  termlnrtlon; rater of pay or ether l o r u  of coryenrrtlon; 

and lac tlon for t r r l n l n ~ ,  lnc ludlnl( apprer~t lcerhlp. tk con- 

tractor ayreea to  port ln con~plcuoum placen, auullable t o  

eqlnyeer and appllcantu for omplo-nt, notlrec t o  k pruvlded 

by the contractlnl( offlcar a e t t l n ~  lorth r lw  yroviwionr of t l r i 8  

rron-dlmc r imlrut tar t lauao. 

( 2 )  The contractor u l l l ,  184 a81 rullcltatlonc; or 

20 8 d ~ t t i ~ e m ~ n t 8  tor oqloyeer place3 by or  uo behalf of tha ron- 

7 I t rmtnr ,  mtate tlut a11 qualltled a p p l l ~ a e ~ t ~  will n c e ~ v ~  

2 2 ronr lderat lon Lor e q l n ~ n t  ul tbout regard to  race, erred, color, 

3 1 



0) The contractor rill ooad to  arch labor urfon or  

rrprorentative of ror lurr  w i t h  vhicb he ha8 a t o l loc t iw  bar- 

lainin& agrrount  or  o th r  contract or dar r tondinu ,  b aotico, 

t o  be prwidod by tho aaoacy conrrutfn& officor, advlrfaa tho 

arid lfbor raioa or  wrkorr'  ropnrmtat lvo of the cont tu tor ' r  

for ..plo-t. 

(I) Tbo coa t ru tor  w i l l  c-ly u l t b  a l l  provfrim8 of 

Nrrcutivr Ordrr k. 10925 of Nmnh 6, 1961, a8 amonbod, and of 

tho rulor, rogulrtionr, .od  rolevant order, of thr h o r l d m t ' r  

C-f t too OD Equal ~ 1 0 ~ n t  Opportuni t p  c reatad tbrroby . 
0) tb contractor will furmioh 011 i s to rv t ion  and 

roportr required by Nucutivo Order No. 10925 of mrch 6, 1961, 

br anadod, &nd by tho ruler, ro&ulotforrr, bad ordarr of tbo 

raid C m l t t ~ ~ ,  or  p u t r a t  thorote, and rill pornit u c o r r  t o  

b i r  bodrr, ruordr ,  and ucountr by tb eoatr.ctln& r80nc7 and 

tk C m i t t o r  for purporor of f o v r ~ t f ~ a t l o n  t o  arcortala cagllonce 

U%th aUCh N~o@', ? O # U ~ ~ ~ $ Q P I I ,  bbd 0 d O t 8 .  

( 6 )  In the avant of the coatroctor'r noncoq.l!roce 

v l t h  the n 0 n d l 8 ~ r l ~ f ~ t l a t  claurrr  of Chi8 contract or  wltb any 
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r a i d  8 m c u t i u r  Ordrr o r  by rug@, n ~ l r t l a n ,  or order  of t h r  

?rerideat '@ C m t u r  ea 8 q w l  m l o ~ n t  Opportrairy, o r  r r  

o t h r n l r r  p r w i d r d  by 1.r. 

(7) ib caa t r r c to r  w l l l  iocldr Lb prorlaloor  of 

paragrapha (1) throu* (7)  i n  e n r y  r u b c e s t r u t  or purcbroo o td r r  
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t h a t  r w h  p tovl r ias r  u i l l  ba bid;- up= each r u b c o a t r u t o r  o r  

rrndor. Tho coa t rac tor  ul l l  t r h  ouch act ion u l t h  n r p o c t  t o  m y  

aubcmt tac t  or purcbae  order .a tho c o s t r u t i n 8  a80scy r y  d i r e c t  

a r  r mu0 of  anfore- r u h  proririono, foc ludi tq  mamctloao f o r  

n o n e q l l a u e :  JrwlL2C. h w v o r ,  t b t  i n  tho o.mc tho c o n t r u t o r  

k c e r r  &mold ip, or 10 throatenad r i t h ,  l l t l 8 r t & o n  r i t h  a rub- 
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b t  tha offices of ra ld  Y L S t U Y O S  U T U  DlS t l l lC I ,  a t  rhlch 8 quom of @@Id 

Dltectorr r s  prorant and actlrrg; d that w l d  RoaolutIm Ir m t l l l  In tul l 
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I 

CLERK, U. S. DISTRICT COURT 
CL<. 

fASTERW DISTRICT OF CALIFORNIA 
. . 

L~*,ep-  

UNITED STATES DISTRICT COURT . 
I 

EASTERP- DISTRICT OF CALIFORNIA 

***** ' 

BARCELLOS AND WOLFSEN, INC., et ) No. CV 79-106-EDP 1 
a l . ,  1 1 

Plaintiffs, 
) JUDGMENT - I , 

v .  1 I 

WESTLANDS WATER DISTRICT, et 1 
al., 1 

1 
Defendants. 1 

1 

WESTLANDS WATER DISTRICT, 1 
1 

Counterclaimant and 1 
Cross-Claimant, 

v .  
1 

BARCELLOS AND WOLFSEN, INC., et ) 
al., 1 

1 
Counterclaim and 1 
Cross-Claim 1 
Defendants. 1 

BARCELLOS AND WOLFSEN, INC. , et j 
al., 1 

1 
Counterclaimants and 1 
Cross-Claimants, 

v. 
1 
1 
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UNITED STATES OF AMERICA, et 1 
al., 1 

1 
Counterclaim and 1 
Cross-Claim 1 
Defendants. 1 

FRANK ORFF, as representative 1 
of 1B Class, 1 

1 
.Counterclaimant and 1 
Cross-Claimant, 1 

1 
v. 1 

1 
UNITED STATES OF AMERICA, et 1 
al., 1 

1 
Counterclaim and 1 
Cross-Claim 1 
Defendant. 1 

WESTLANDS WATER DISTRICT, et ) CONSOLIDATED 
al., 1 

) NO. CV F-81-245-EDP 
Plaintiffs-in- 1 
Consolidation. 

1 
v. 1 

1 
UNITED STATES OF AMERICA, et 1 
al., 1 

1 
Defendants-in- 1 
Consolidation. 1 

BARCELLOS & WOLFSEN, INC., et 1 
al., 

1 
Plaintiffs, 

1 
v. 1 

1 
WESTLANDS WATER DISTRICT, et 
al., 1 

1 
Defendants. 1 
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effective as of F \ i j  . ri . \96L , the Order, dated ~ ' ( L I .  \ , 

('., Y k  , an6 the Order, dated ' 3~ f.5'; 
/ 

1 

IT IS ADJUDGED, ORDERED, DECLARED AND DECREED as 

Pursuant to the Stipulation for Compromise Settlement, 

follows : 

I 

1. Definitions. I I 
I 

As used herein, the following words and phrases shell i 
I 

have the following meanings: i 
I 

1.1. "lk Partiesn: Plaintiffs, the class representa- 

tives (in their individual and representative capacities) of the I 
Area 1A Class, all landowners and water users in the Area 1A 

I 

Class and their predecessors and successors, and each other party I 
I 

to the extent such party owns, or uses water on, land in Area 1A; 

1.2. "1B Parties1': The class representative (in his 

individual and representative capacities) of the Area 1B Class, 

all landowners and water users in the Area 1B Class and their 

predecessors and successors, and each other party to the extent 

such party owns, or uses water on, land in Area 1B; 

1.3. "2A Partiesn: The class representatives (in their 

individual and representative capacities) of the Area 2A Class, 

all landowners and water users in the Area 2A Class and their 

predecessors and successors, and each other party to the extent 

such party owns, or uses.water on, land in Area 2A; 

1.4. "2B Parties": The class representatives (in their 

1 individual and representative capacities) of the Area 2 8  Class, 

1 all landowners and water users in the Area 2B Class and their 
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I 
predeces so r s  and succes so r s ,  and each o t h e r  p a r t y  t o  t h e  e x t e n t  

I 
such p a r t y  owns, o r  u ses  water  on, l and  i n  Area 2B; I 

1 .5 .  "1939 Act":  The Reclamation P r o j e c t  Act of August I 
I 

4 ,  1939, 53 S t a t .  1187; 

1 .6 .  "1960 A c t " :  The A c t  of June  3 ,  1960, 7 4  Stat. 1 
I 

156 ,  a u t h o r i z i n g  t h e  San Luis  Un i t  of  t h e  C e n t r a l  Val ley P r o j e c t ,  

a s  supplemented by t h e  Act of June 15,  1977, 91 ' s t a t .  225; i 
1.7.  "1963 Cont rac t" :  Con t r ac t  number 14-06-200-495, 1 

da ted  June 5 ,  1963, en t e red  i n t o  between t h e  United S t a t e s  and 

t h e  O r i g i n a l  Westlands Distr ict ,  a s  supplemented by 6 memorandum 

date2 February 1 5 ,  1979, bc th  of which a r e  a t t ached  h e r e t o  a s  

E x h i b i t  A; 

1 .8 .  "1965 Cont rac t" :  Con t r ac t  number 14-06-200-2020A, 

da t ed  A p r i l  1, 1965, e n t e r e d  i n t o  between t h e  United S t a t e s  and 

t h e  O r i g i n a l  Westlands Distr ict ,  a t t a c h e d  h e r e t o  a s  E x h i b i t  B; 

1 . 9 .  "1982 Act": The Reclamation Reform Act o f  October 

1 2 ,  1982, 96 S t a t .  1261; 

1.10. "Area 1A": The a r e a  of t h e  O r i g i n a l  Westlands 

D i s t r i c t  w i t h i n  t h e  proposed i n i t i a l  s e r v i c e  a r e a  of t h e  San Lu i s  

Uni t  o f  t h e  C e n t r a l  Val ley  P r o j e c t ,  a s  d e p i c t e d  on P l a t e  1 i n  t h e  

r e p o r t  of  t h e  U.S. Bureau of  Reclamation e n t i t l e d  "A Report on 

t h e  F e a s i b i l i t y  of -Water  Supply Development, San Luis Uni t ,  

C e n t r a l  Val ley P r o j e c t ,  C a l i f o r n i a , "  da t ed  May 1955, and t r a n s -  

m i t t e d  t o  t h e  Congress on December 17, 1956; 

1.11. "Area l B n :  The a r e a  of  t h e  O r i g i n a l  Westlands 
I 

1 Dis t r i c t  o u t s i d e  s a i d  proposed i n i t i a l  s e r v i c e  a r e a ;  

1 1.12. "Area 2A": The a r e a  of  t h e  Former Westplains  
I 

D i s t r i c t  w i t h i n  s a i d  proposed i n i t i a l  service a r e a ;  
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1.13. "Area 2B": The area of the Former Westplains 

1 District outside said proposed initial service area; 

1.14. "Area I": All the lands in the Original 1 
1 

Westlands District; 

1.15. "Area 11": All the lands in the Former 

.Westplains District; 
f 

1.16. "Bookkeeping Account period": The period of I 
time covering June 30 through December 31, 1978. all of the years 

i 
1979, 1982, 1983, 1984, 1985, 1986 and the year 1987 through the I 

I 

end of the month in which this Judgment is entered; I 
1.17. "Cost Effective1': In connection with Drainage I 

-! 
Service Facilities, has reasonable costs in relation to the I 

I 
quantity of subsurface agricultural drainage water transported, 

treated or disposed of thereby; and, in connection with Drainage 

Reduction Programs, has reasonable costs in relation to the 

quantity of subsurface agricultural drainage water reduced 

thereby; 

1.18. "Costs of Construction': Costs of design, 

preparation of plans and specifications, acquisition of real and 

personal property, and actual construction, excluding administra- 

tive, indirect and overhead costs; 

1.19. "Discretionary Provisions of 1982 Act": Sections 

203-208 of the 1982 Act; 
i 
I 

1.20. "District": The Westlands Water ~istrict; 

1.21. "Drain1': The work which is referred to as the 

"San Luis interceptor drain" in Section 1 of the 1960 Act and 

defined as the "interceptof drain1' in Article l(d) of the 1963 

Contract and which between March 13, 1968, and February 4 ,  1975, 
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I was p a r t i a l l y  cons t ruc t ed  between Laguna Avenue i n  Fresno County 

and Kes te rson  Reservoi r  i n  Merced County; i 
1.22. "Drainage Plan":  The p l an  descr ibed  i n  Paragraph 

6 . 1  of t h i s  Judgment; ! 
1 .23 .  "Drainage Reduction Program" : Any ' f a c i l i t y  o r  

a c t i v i t y  which reduces  t h e  amount of subsur face  dra inage  water  I 
r e q u i r i n g  d ra inage  s e r v i c e  i n  t h e  Dis t r ic t .  I I 

1 . 2 4 .  "Drainage S e r v i c e  F a c i l i t y " :  The Drain o r  any I 
s i g n i f i c a n t  d ra inage  s e r v i c e  f a c i l i t y  c o n s t r u c t e d  o r  acqui red  by 

e i t h e r  t h e  Unite6 S t a t e s  o r  t h e  Dis t r ic t  a s  p a r t i a l  or  f u l l  
I 
i 

a l t e r n a t i v e s  t o  t h e  Drain provid ing  d ra inage  s e r v i c e  f o r  l ands  i n  / 
I 

t h e  Dis t r ic t ;  - 1 
I 

1 .25.  "Drainage T r u s t  Fundn: The t r u s t  fund e s t ab -  

l i s h e d  by Paragraph 7 .1  of t h i s  Judgment; 

1.26. "Ex i s t i ng  T r u s t  Fund": The t r u s t  fund e s t a b -  

l i s h e d  by t h e  S t i p u l a t e d  Agreement, a s  amended, between t h e  

Fede ra l  P a r t i e s  and t h e  Distr ict ,  a t t ached  h e r e t o  a s  E x h i b i t s  C ,  

D ,  E ,  F and G ;  

1.27. "Federa l  P a r t i e s " :  The United S t a t e s  Department 

of t h e  I n t e r i o r ;  t h e  Bureau of  Reclamation o f  t h e  Department of 

t h e  I n t e r i o r ;  t h e  S e c r e t a r y  of t h e  I n t e r i o r ;  t h e  A s s i s t a n t  

S e c r e t a r y  o f  t h e  I n t e r i o r  f o r  Water and Science;  t h e  Commissioner 

of  Reclamation; and t h e  Regional D i r e c t o r  o f  t h e  Bureau of 

Reclamation f o r  t h e  Mid-Pacific Region; 
I 

I 
1.28. "Former Westplains  District":  The Westplains 

Water S to rage  D i s t r i c t ,  a s  it e x i s t e d  immediately p r i o r  t o  

June 2 9 ,  1965; 
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1.29. " In t e r im  Contract1 '  : ( a )  Any temporary shor t - te rm ' 
I 
I 

water  s e r v i c e  c o n t r a c t  between t h e  Dis t r i c t  and t h e  United S t a t e s  1 

with  r e s p e c t  t o  t h e  p e r i o d  between June 30, 1978, and December 1 

31, 1981, and ( b )  t h e  S t i p u l a t e d  Agreement between t h e  United i 
S t a t e s  and t h e  D i s t r i c t ,  approved September 16,  1981, i n  West- I 

. . 
l ands  Water D i s t r i c t  v .  United S t a t e s  e t  a l . ,  U.S. D i s t .  C t . ,  

i 
! 

I 
E.D. C a l i f .  No. CV-F-81-245-EDP, a t t a c h e d  h e r e t o  a s  E x h i b i t  C ,  ! 
and t h e  amendments t h e r e t o  approved on September 1 0 ,  1982, March I 

I 
1 4 ,  1985, November 5 ,  1985, and February 11, 1986, a t t a c h e d  1 

I 
h e r e t c  a s  E x h i b i t s  D ,  E ,  F and G ;  

I 
1.30. " I n t e r n a l  A l loca t ion  Rule": Any water  a l l o c a t i o n  . 

r e g u l a t i o n  o r  p o l i c y  adopted by t h e  Di s t r i c t ;  

1.31. " I n t e r n a l  P r i c i n g  Rule": Any water  p r i c i n g  

r e g u l a t i o n  o r  p o l i c y  adopted by t h e  D i s t r i c t ;  

1 .32 .  "Merger Lawn: The Westlands Water D i s t r i c t  

Merger Law, C a l i f o r n i a  Water Code s e c t i o n s  37800 through 37856; 

1.33. " M & I  Usesn: Uses o t h e r  t han  a g r i c u l t u r a l  use ;  

1.34. "Or ig ina l  Westlands District '  : The wes t lands  

Water Dis t r ic t ,  as it e x i s t e d  immediately p r i o r  t o  June 29, 1965; 

1.35. "Overpayment Refund Accountn: The s p e c i a l  

account  e s t a b l i s h e d  by Paragraph 8.4 of t h i s  Judgment; 

1.36. " .Statutory I n t e r e s t n :  Simple i n t e r e s t  at t h e  

r a t e  o r  ra tes  e s t a b l i s h e d  pursuant  t o  Sec t ion  12 of t h e  Con t r ac t  

Disputes  A c t  of  1978 (92 S t a t .  2389, 4 1  U.S.C. 4611). 

/ / /  

/ / I  

/ / / 
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2. Termination of Stipulated Agreement and Duration 
of Judgment. 

The Stipulated Agreement identified in Para- I 
I 

graph 1.29 (b) above shall terminate at the end of the month in 1 
I which this Judgment is entered. This Judgment shall govern the , 

rights and duties of all parties for its term commencing the 

first day of the month following entry of this Judgment and I 
terminating December 31, 2007, except as otherwise provided in 

Paragraph 13.3(c) below and Exhibit K of this Judgment. - i 
3. Enforcement of Judgment. 

A party may obtain relief from a violation of this 

Judgment only by (a) the filing of a new action, or (b) the 

filing of a motion in these present actions. Either of these 

proceedings against the Federal parties shall, except as 

otherwise. specifically limited by Paragraphs 6.1, 12.1.1, 12.1.2 

and 12.3 of this Judgment, be for the sole purpose of seeking an 

order directing the Federal parties to perform in accordance with 

the express terms of this Judgment; provided, that any other 

appropriate relief may be obtained against the Federal parties by 

the fJling of a new action for violation of (a) Paragraph 5 below 

or (b) any contract or other right or obligation arising 

independently of this Judgment, notwithstanding that (i) it is 

required to be performed by this Judgment, (ii) its future 

creation is anticipated or encouraged by this Judgment, or (iii) 

it is otherwise a subject of this Judgment. A motion in these 

present actions to obtain relief from an alleged violation of 
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.this Judgment may be filed only after 60 days prior written 

notice to all other parties that such a motion will be filed if 

another party or other parties fail or refuse to perform in the 

manner described in said notice. The parties entitled to file 

such a motion and to receive such prior written notice thereof in 

these present actions shall be limited to the Area representa- 

tives provided for in Paragraph 22 below (who shall represent the ' 

interests of the class members within the areas they represent), ! 

the United States, the District, and any. landowners or water 

users who have heretofore appeared in these present actions on 
i 

their own behalf. The parties shall not seek judicial enforce- 

ment of this Judgment in any other manner than described above. 

During the term of this Judgment, each party shall perform all 

acts it is obligated hereunder to perform. This Judgment shall 

not alter or impair, or deprive any party of, any existing legal 

rights or confer on any party any right except as expressly 

provided herein. 

4. 1963 Contract. 

4.1. Beginning the first day of the month after this 

Judgment is entered, the District and the United States shall 

perform the 1963 Contract; provided, that the District waives the 

right to make payment for water requested and delivered under 

Articles 4(c) or 8 of said contract at the rate provided in 

Article 6 thereof so long as the rate charged for said water does 

not exceed the applicable Central Valley Project water rate as of 

the date of delivery; provided further, that to facilitate and 
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implement t h e  e x i s t i n g  water  conse rva t ion  p o l i c i e s  of t h e  United I 
I 

S t a t e s ,  ( a )  A r t i c l e  1 ( f  of s a i d  c o n t r a c t  s h a l l  be r e v i s e d  t o  I 
! 

s t a t e :  " ' y e a r '  s h a l l  mean t h e  p e r i o d  commencing March 1 of each 

yea r  through t h e  l a s t  day of February of t h e  fol lowing y e a r " ;  ( b )  

A r t i c l e  6 ( b )  of s a i d  c o n t r a c t  s h a l l  be r e v i s e d  by s u b s t i t u t i n g  

"March 1" f o r  "January 1" and "September 1" f o r  " Ju ly  1" ; and ( c )  

no twi ths tanding  t h e  p rov i s ions  of A r t i c l e  3 ( d )  of s a i d  c o n t r a c t ,  

t h e  q u a n t i t y  of water  t h e  United S t a t e s  s h a l l  be o b l i g a t e d  t o  

I 
f u r n i s h ,  and t h e  D i s t r i c t  t o  pay f o r ,  pursuant  t o  A r t i c l e  3  of 

s a i d  c o n t r a c t  dur ing  t h e  pe r iod  commencing March 1, 2007, a n d .  1 
i ending December 31, 2007, s h a l l  be 811,000 a c r e - f e e t .  The 1963 , 

Cont rac t  i s  a v a l i d ,  en fo rceab le  and implementable c o n t r a c t  e n t i -  
- I 

t l i n g  t h e  D i s t r i c t  through t h e  end of  2007 t o  water  and o t h e r  

s e r v i c e  by t h e  United S t a t e s  a s  s p e c i f i e d  t h e r e i n .  

4 . 2 .  The Dis t r ic t  acknowledges t h a t  it e n t e r e d  i n t o  

t h e  1963 Con t r ac t  f o r  t h e  b e n e f i t  of  Areas 1 A  and 1 B  and t h e  

l ands  t h e r e i n .  The D i s t r i c t  w i l l  en fo rce  t h e  p r i o r  r i g h t s  of 

s a i d  a r e a s  t o  t h e  b e n e f i t s  of  s a i d  c o n t r a c t  and acknowledges t h a t  

water  u s e r s  i n  Areas 2A and 2B may purchase water  under t h e  1963 

Con t r ac t  n o t  purchased by water  u s e r s  i n  Areas 1 A  and 1 B  a s  

provided i n  t h i s  Judgment. T o  t h e  e x t e n t  t h a t  water  under t h e  

1963 Con t r ac t  i s  purchased by a  water  u s e r  i n  Area 2A o r  Area 2B, 

t h e  Dis t r ic t  s h a l l  c o l l e c t  from such water  u s e r  and pay t h e  

United S t a t e s  f o r  such water  t h e  water  s e r v i c e  r a t e  set  f o r t h  i n  

A r t i c l e  6 ( a )  of t h e  1963 Con t r ac t ,  Paragraph 4 . 4  below o r  4 .5 .4  

below, whichever i s  a p p l i c a b l e ,  p l u s  a $0.50 p e r  a c r e  f o o t  

d ra inage  s e r v i c e  charge ,  u n t i l  such water  u s e r  becomes e n t i t l e d  

t o  water  s e r v i c e  pursuant  t o  t h e  long-term c o n t r a c t  descr ibed  i n  
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Paragraph 12.1.1 below, whereupon the contracting improvement 1 
district of the District shall collect from such water user and I 

pay the United States for such water the applicable rates set 1 - 
forth in such long-term contract. I 

- 4.3. The District shall not enter into any contract 
! 

which would modify the rights and obligations under the 1963 

Contract prior to 2008, except with the concurrence of ~ r e a  I as 
I 

provided in Paragraph 22.5 below; provided, that such concurrence 
i 

may be obtained only by lack of objection by Area I representa- 
I 

tives and not by an advisory election under said paragraph. 

4.4. The agricultural water service component of the 
I 

rates to be paid to the United States for water delivered under 

Article 3 of the 1963 Contract to lands which become subject to 

the Discretionary Provisions of the 1982 Act shall be the higher 

of (a) $7.50 per acre foot or (b) the appropriate rate as of the 

date of delivery established pursuant to the 1982 Act. 

4.5. Water deliveries under the 1963 Contract for M&I 

Uses shall be in accordance with Paragraph 4.5.1 through 4.5.4 

below. 

4.5.1. Such water shall be quantified and iden- 

tified in the schedule or any revision thereof submitted by the 

District in accordance with Article 4(a) of the 1963 Contract; 

4.5.2. Such water shall be measured at canalside 

delivery points established pursuant to Article 9 of the 1963 

Contract which are used exclusively to deliver water for M&I 

Uses, as determined by the United States, with equipment in- 

stalled, operated and maintained by the United states. The 

District shall measure all water furnished by the District for 
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! 

M&I Uses at other delivery points with equipment installed, I 

operated and maintained by the District. Said equipment and its i 

installation, service and use shall be approved by the United I 

States. The United States shall have full access at all 
I 
I 

reasonable times to inspect said measuring eq~ipment~to determine 

the accuracy and conditions thereof and any errors in measure- I 

i 
ments disclosed by said inspections shall be adjusted. If said i 

facilitiessare found to be defective or inadequate they shall be 

adjusted, repaired or replaced by the District. In the event the 

District neglects or fails to make such repairs or replacemeits 

within a reasonable time as may be necessary to satisfy the 

operating requirements of the United States, the united-states 

may cause repairs or replacements to be made and the costs 

thereof charged to the District, which charge shall be paid to 

the United States before April 1 of the year following that in 

which the cost was incurred and a statement thereof furnished by 

the United States; 

4.5.3. The Federal Parties shall submit a report 

to the District as to the quantity of water the United States 

measures and the District shall submit a report to the Federal 

Parties as to the quantity of water the District measures. Said 

reports shall be submitted on or before the 10th day of each 

month following the month in which the water is measured; 

4.5.4. Such water shall be paid for in accordance 

with Article 6(b) of the 1963 Contract at the applicable Central 

Valley Project water rate as of the date of delivery. 

/ / I  
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5. Provisional Water Service. 

I 
i 

5.1. The provisions of Paragraphs 5.2 through 5.3 I 

below are included in this Judgment in light of the facts recited ! 

in this Paragraph 5.1, as agreed to by the parties. Each year 

from 1964 through 1981, the Federal Parties have permitted the I 

District to take various quantities of water from the .Mendota 

Pool pursuant to annual contracts to supplement the water pro- 

vided to the District under the 1963 Contract. Since 1965 when 

the Former Westplains District was merged into the Original 

Westlands District, the Federal Parties have recognized that a i 
firr, water supply from the San Luis Unit of 200,000 acre feet per 

year in addition to the water from the San Luis Unit provided for 

in the 1963 Contract and a firm water supply of 50,000 acre feet 

per year from the Mendota Pool, are necessary within the boun- 

daries of the District as it was expanded by the merger. Such 

additional water supplies have consistently been allocated and 

provided to the District by the Federal Parties each year from 

1972 through 1981, inclusive, pursuant to a series of annual 

contracts. Thereafter, such additional water supplies have been 

provided pursuant to the Stipulated Agreement, as amended, 

Exhibits C, D, E,.F and G attached hereto. The District has 

claimed that, pursuant to the provisions of the memorandum from 

Kenneth Holum, Assistant Secretary of the Interior, Water and 

Power Development, to Stuart Udall, Secretary of the Interior, 

dated October 4, 1964, approved by Secretary Udall on October 5 1  

1964, and related activities, it is entitled as of right to both 

of these additional supplies of water, a claim which the United 
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S t a t e s  d i s p u t e s  he re in .  The p a r t i e s  have agreed t o  s e t t l e  t h i s  

c l a im  by recogniz ing  t h e  c la im f o r  t h e  purposes  of  t h i s  s e t t l e -  

ment on ly  t o  t h e  l i m i t e d  e x t e n t  set f o r t h  i n  Paragraphs 5 . 2  

through 5.3 below and s u b j e c t  t o  t h e  p r o v i s i o n s  of.-Paragraph 

1 4 . 1 . 1  below. I 

5.2. I n  a d d i t i o n  t o  t h e  q u a n t i t y  of  water  s p e c i f i e d  i n  I 

A r t i c l e  3  of t h e  1963 Con t r ac t ,  t h e  Distr ict  s h a l l  be e n t i t l e d  t o  
I 

p r o v i s i o n a l  water  s e r v i c e  from t h e  United S t a t e s  of  200,000 a c r e  

f e e t  p e r  yea r  from t h e  San Luis  Uni t  and 50,000  a c r e  fe i t  pe r  
I 

yea r  from t h e  Mendota Pool under t h e  c o n d i t i o n s  s p e c i f i e d  i n  
I 

Paragraphs 5.2.1 through 5.2.4.7 below. 

5.2.1. The D i s t r i c t  s h a l l  pay t h e  United S t a t e s  

f o r  water  d e l i v e r e d  t o  l ands  which a r e  n o t  s u b j e c t  t o  t h e  d i s c r e -  

t i o n a r y  p r o v i s i o n s  of  t h e  1982 Act t h e  C e n t r a l  Val ley P r o j e c t  

water  r a t e s  a p p l i c a b l e  t o  t h e  Dis t r ic t  a s  of t h e  d a t e  of 

d e l i v e r y .  

5 . 2 . 2 .  The Dis t r i c t  s h a l l  pay t h e  United S t a t e s  

f o r  water  d e l i v e r e d  t o  l ands  which a r e  s u b j e c t  t o  t h e  D i sc re t ion -  

a r y  P rov i s ions  of t h e  1982 A c t  t h e  h igher  of  ( a )  t h e  r a t e s  

payable  under Paragraph 5 . 2 . 1  above o r  (b)  t h e  app ropr i a t e  r a t e  

e s t a b l i s h e d  pursuant  t o . t h e  1982 A c t .  

5.213 .  The Dis t r ic t  s h a l l  pay t h e  United S t a t e s  

f o r  water  d e l i v e r e d  f o r  M & I  Uses a t  t h e  a p p l i c a b l e  Cen t r a l  Val ley 

P r o j e c t  water  r a t e s  a s  of  t h e  d a t e  of  d e l i v e r y .  

5 .2 .4 .  P r o v i s i o n a l  water  s e r v i c e  under t h i s  Para- I 
graph 5 s h a l l  commence t h e  f i r s t  day of t h e  month a f t e r  t h i s  

Judgment i s  e n t e r e d  and end February 28 nex t  fol lowing t h e  

conc lus ion  of  t h e  a c t i o n  e n t i t l e d  Contra Costa  Water D i s t r i c t  v. 
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Donald Hodel, as Secretary of the Interior, U.S. Dist. Ct., N.D. 

Calif., Civil No. C-75-2508-SW, unless said action is concluded 

by a final dismissal with prejudice, in which event said 

provisional water service shall end two years after,such 

dismissal. All other terms and conditions of such provisional 

water service shall be the same as under the "Contract between 

the United States and Westlands Water District for Temporary 

Water Service from San Luis Unit and Mendota Pool," R.O. Draft ! 

4/10-1981, (hereinafter "Draft Contract") attached to the Stipu- I 
lated Agreement identified in Paragraph 1.29(b) above (Exhibit C I 

I 

hereto), except as modified in Paragraphs 5 and 7 of the I 

Stipulated Agreement and further modified in Paragraphs 5.2.4.1 1 

through 5.2.4.7 below. 

5.2.4.1. No change in the rates to be paid 

for water delivered for agricultural use or M&I Uses shall be 

effective for any year unless written notice of the estimated 

rate is given to the District on or before the preceding Septem- 

ber 1 and written notice of the actual rate is given to the 

District on or before the preceding December 1. 

5.2.4.2. The following is substituted for 

Article 6 (c) of the Draft Contract: 

"By.February 1 of each year, the District shall 

make any additional payment it is obligated to 

make for the year." 

5.2.4.3. The following is substituted for 

Article 15 of the Draft Contract: 

"(a) TRe parties agree that the delivery of 

irrigation water or the use of Federal facilities 
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pursuant to this contract is subject to the 

acreage and ownership limitations and pricing I 
provisions of reclamation law, as amended and I 

j 
supplemented, including but not limited to the 

1982 Act. ! 

'(b) The Contracting Officer shall have the i 
right to make, after an opportunity has been 

offered to the Contractor for consultation, rules 

and regulations consistent with the provisions of 
i 

this contract, the laws of the United States and j 

the State of California, to add to or to modify 
I 

then as may be deemed proper and necessary to - 1 
carry out this contract, and to supply necessary 

details of its administrations which are not 

covered by express provisions of this contract. 
! 

The Contractor shall observe such rules and 

regulations." 

5.2.4.4. The following is substituted for 

Article 19 of the Draft Contract: 

"Where the terms of this contract provide for 

action to be based upon the opinion or determina- 

tioA of either party to this contract, whether or 

not stated to be conclusive, said terms shall not 

be construed as permitting such action to be 

predicated upon arbitrary, capricious, or unrea- 

sonable opinions or determinations. In the event 

that the Contractor questions any factual determi- 

nation made by the Contracting Officer, the 
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Article 20 of 

findings as to the facts shall be made by the 

Secretary only after consultation with the Con- 

tractor and shall be conclusive upon the parties." I 
5.2.4.5. The following is substituted for I 

I 
the Draft Contract: 

"The Contractor shall pay a late payment 

charge on*installments or charges which are 

received after the due date. The late payment 

charge percentage rate calculated by the Depart- 

ment of the Treasury and published quarterly in 

the Federal ~e~ister shall be used; provided, that 

the late payment charge percentage rate shall not 

be less than 0.5 percent per month. The late 

payment charge percentage rate applied on an 

overdue payment shall remain in effect until 

payment is received. The late payment rate for a 

30-day period shall be determined on the day 

immediately following the due date and shall be 

applied to the overdue payment for any portion of 

the 30-day period of delinquency. In the case of 

partial late payments, the amount received shall 

first be applied to the late charge on the overdue 

payment and then to the overdue payment." 

5.2.4.6. Article 31 of the Draft Contract is 

deleted. 

5.2.4.7. To facilitate and implement the 

existing policies of the United States, Article l(d) of the Draft 

Contract shall be revised to state: "'Year' shall mean the period 
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I 

commencing March 1 of each yea r  through t h e  l a s t  day of  February I 
of t h e  fo l lowing  year .  " 

5.3.  The D i s t r i c t  acknowledges t h a t  a l l  water  t o  which I 
i 

t h e  Distr ict  i s  e n t i t l e d  pursuant  t o  Paragraph 5.2 above s h a l l  be i 

f o r  t h e  b e n e f i t  of t h e  2A P a r t i e s  and t h e  2B P a r t i e s  and t h e  ! 

l ands  i n  Area 2A and Area 2B. 

6.  Drainage S e r v i c e  F a c i l i t i e s .  

6.1.  The Federa l  P a r t i e s ,  i n  c o n s u l t a t i o n  and coopera- I 
t i o n  wi th  the D i s t r i c t ,  s h a l l  develop,  adopt  and submit t o  t h e  

D i s t r i c t  by December 31, 1991, a Drainage P lan  f o r  Drainage 
- I 

I 
S e r v i c e  F a c i l i t i e s ,  which s h a l l  have a t  l e a s t  t h e  e lements  set  

f o r t h  i n  Paragraphs 6.1.1 and 6.1.2 below; provided,  t h a t  t h e  

remedies a v a i l a b l e  t o  a p a r t y  f o r  an a l l e g e d  breach of  t h i s  

paragraph by t h e  Fede ra l  P a r t i e s  s h a l l  be s t r i c t l y  l i m i t e d  t o  ( a )  

t h e  r e l e a s e  t o  t h e  D i s t r i c t  o f  t h e  money t h e n  depos i t ed  i n  t h e  

Drainage T r u s t  Fund, p l u s  accumulated i n t e r e s t ,  pursuant  t o  

Paragraphs 7.1.8 and 7.1.8.1, below, and (b)  t h e  r e v i v a l  of  any 

c l a im  a g a i n s t  t h e  United S t a t e s  of  t h e  r i g h t  t o  d ra inage  s e r v i c e  

1 o r  Drainage S e r v i c e  F a c i l i t i e s  pursuant  t o  and i n  accordance w i t h  

I t h e  terms of paragraph 14.1.2, below. 

6.1.1. The Drainage Se rv i ce  F a c i l i t i e s  inc luded  

i n  t h e  Drainage P lan  s h a l l  ( a )  i n  t h e  aggrega te  have s u f f i c i e n t  

/ c a p a c i t y  and c a p a b i l i t y  t o  t r a n s p o r t ,  t r e a t  a s  necessary, .  and I 
1 d i spose  o f ,  t h e  annual  q u a n t i t y  of subsur face  a g r i c u l t u r a l  I 

1 and n o t  more t h a n  100,000 a c r e  f e e t )  r e q u i r e d  t o  be d i sposed  of  1 
dra inage  water  from t h e  Dis t r ic t  ( n o t  less than  60,000 a c r e  f e e t  
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by December 31, 2007, as projected in the Drainage Plan, (b) be ' i 
Cost Effective and financially feasible, and Ic) be capable of 1 
construction, acquisition and operation in compliance with all 1 
applicable law. 

I 
I 

6.1.2. The Drainage Plan shall contain a schedule ( 

for the initiation and completion of .each Drainage Service Facil- 1 
ity by the United States. Adherence to the schehule will be 

I 

i 
contingent upon approvals within the Executive Branch and author- 

izations and appropriations by the Congress. 

6.2. If the United States determines to construct or 

acquire Drainage Service Facilities prior to development of the 

Drainage Plan, the Federal Parties shall develop a plan for such 

facilities. Such plan shall be developed in consultation and 

cooperation with the District and shall have the same elements as 

the Drainage Plan except for the required acre-foot,capacity of 

the facilities. 

6.3. Drainage Service Facilities heretofore construct- 

ed by the United States are and, unless hereafter otherwise pro- 

vided by statute, will be a work or works "connected with water 

supply and allocated to irrigation'' and not any "irrigation water 

distribution workn .as those terms are used in Section 9(e) of the 

1939 Act. Section.g(d) of the 1939 Act does not prohibit the 

Federal Parties from presently providing water service or drain- 

age service under the 1963 Contract. Agreement by the District 

to repay the Costs of Construction by the United States of 

Drainage Service Facilities under said Section 9(d) is not a 

condition precedent to the United States' or the Federal Parties' 

duty to perform any term of the 1963 Contract. A per acre foot 
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drainage service charge is a legal and valid method of repayment 

of the Costs of Construction by the United States of Drainage 

Service Facilities. 

6.4. Because they are the drainage counterpart of the 
I 

main conveyance facilities of the San Luis Unit, Drainage Service 

. Facilities authorized by the 1960 Act are not a part of i 
"distribution systems and drains" as that term is used in Section I 

8 of the 1960 Act. 
i 
I 

Drainage Trust Fund. 

7.1. To aid in funding costs of Drainage Service 1 
I 

Facilities and to encourage and expedite United States' construc- I 
tion or acquisition thereof, beginning the first day of the month 

after this Judgment is entered, the District shall establish, I 
maintain and use the Drainage Trust Fund exclusively for the 

purposes and in accordance with the terms and conditions speci- 

fied in Paragraphs 7.1.1 through 7.1.9 below. I 
7.1.1. Beginning the second year after this I 

Judgment is entered, the District shall levy $ 5  million per year I 
by assessments on all lands within the District, and deposit the 

money collected into the Drainage Trust Fund. Said $5 million I 
per year may be increased by the District with Area I and Area I1 

concurrence as provided in Paragraph 22.5 below. To the extent I 
necessary to meet the payment obligations from the Drainage Trust 

Fund under Paragraphs 7.1.4 and 7.1.7 below, the District shall 

borrow and deposit additiohal money therein. The District may 

terminate the collection and deposit of said $5 million per year 
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when the District Board of Directors finds and determines, based 

on reasonable projections of said payment obligations and of 

interest earned on the money in the Drainage Trust Fund, that 

there is sufficient money therein to meet said payment obliga- 

tions. . 

7.1.2. Each year, the per acre average of said 

assessments levied by the District within (a) the territory ! 
encompassing Areas 1A and 1B and lands adjacent thereto annexed , 

to the District after June 29, 1965, shall be 1.7 times the per 
I 

acre average of said assessments within (b) the territory encom- ' 
I 
I 

passing Areas 2A and 2B and lands adjacent thereto annexed to the I 

District after June 29, 1965. However, within each of the terri- 

tories described in (a) and (b) in the preceding sentence, the 
i 

District shall apportion said assessments as authorized by law, 

including but not limited to Water Code Sections 36577 and 36578. 
I 

7.1.3. The District Treasurer shall be trustee of 

the Drainage Trust Fund and shall make the payments required 

under Paragraphs 7.1.4 and 7.1.7 below. The trustee shall invest 

the money in the Drainage Trust Fund to earn the highest possible 

rate of interest in prudent, legally authorized investments 

pursuant to California Government Code Sections 53600-53683. The 

interest earned on'said investment shall become part of the 

Drainage Trust Fund. 

7.1.4. For each Federal fiscal year (hereinafter 

"fiscal year") the trustee shall pay the United States from the 

Drainage Trust Fund, in accordance with the procedure and to the 

extent stated in Paragraph 7.1.5 below, a progress payment of 35 

percent of the estimated Costs of Construction by the United 
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States during that fiscal year of Drainage Service Facilities. 

As to facilities constructed or acquired by the United States for ; 

drainage service which have capability to serve others in addi- 1 
i 

tion to capability as Drainage Service Facilities, the 35 percent , 

progress payment to be paid from the Drainage Trust Fund shall be ; 

reduced to reflect the District1 s proportionate benefits from 
I 

such facilities. The required progress payment to the United I 
States from the Drainage Trust Fund for any fiscal year shall not 

exceed $500,000 per facility for design and preparation of plans i 
and specifications and $15 million for total Costs of Construc- 

tion of all facilities. The progress payments in the aggregate 
! 

shall not exceed $100 million. Accumulated payments from the 

Drainage Trust Fund under Paragraph 7.1.7 below shall be credited 

toward meeting both the District's fiscal year and aggregate I 
progress payment obligations. 

7.1.5. By July 1 of each year, the Federal I 
Parties 'shall advise the trustee of the estimated Costs of 

Construction to be incurred by the United States during each 

quarter of the upcoming fiscal year. The trustee shall pay the I 
United States the required portion of said estimated quarterly I 
cost on October 1, January 1, April 1, and July 1 of that fiscal 

year, to the extent that the Congress has appropriated federal 

funds sufficient to cover the remainder of such estimated costs. 

In the event the trustee does not make such payment when due, the 

Federal Parties shall have the right to withdraw the required 

amount of money fron the Drainage Trust Fund on behalf of the 

United States. At the end of each quarter, if the actual Costs 

of Construction incurred by the United States during such quarter 
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I 
were less than the estimated costs, there shall be an appropriate 1 
credit against the next quarterly progress payment obligation I 
from the Drainage Trust Fund. I 

I 

I 7.1.6. On October 1 and April 1 of e.ach year, or 

at other times as agreed in writing by the Federal Parties and 
I 

the trustee of the Drainage Trust Fund, the trustee shall provide , 
a statement to the Federal Parties specifying the amount of money 

in the Drainage Trust Fund. 

7.1.7. Upon the District's request, the Trustee 

shall pay the District from the Drainage Trust Fund: 

(a) (i) the Costs of Construction, both before 

and after the date of this Judgment, of Cost Effective and 

financially feasible Drainage Service Facilities constructed 

or acquired by the District and the cost of Cost Effective 

and financially feasible Drainage Reduction Programs imple- 

mented by the District either before or after the effective 

date. of this Judgment, or (ii) the amounts needed to repay 

District funds, or the principal of money borrowed by the 

District, used either before or after the effective date of 

this Judgment to pay any of the foregoing costs; 

(b) a maximum of $5 million which may be used for 

any one or more of the following: (i) to pay the costs of 

studies and investigations of drainage problems and 

solutions, either before or after the effective date of this 

~udgment; (ii) to repay District funds or the principal of 

money borrowed by the District to pay the costs described in 

(i) immediately above; (iii) to pay the interest cost of 

money borrowed by the District, either before or after the 
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e f f e c t i v e  d a t e  of t h i s  Judgment, t o  pay t h e  Cos ts  of 

Cons t ruc t ion  ( n o t  exceeding a t o t a l  of $30 m i l l i o n )  of  

Drainage Se rv i ce  F a c i l i t i e s  c o n s t i t u t i n g  " A l t e r n a t i v e  Means" 

under t h e  agreement between t h e  D i s t r i c t  and t h e  U.S. 

Department of t h e  I n t e r i o r  da t ed  A p r i l  3 ,  1985 ( a  copy of 

which i s  a t t a c h e d  h e r e t o  a s  E x h i b i t  HI; and 

(c)  t h e  amounts needed t o  repay t h e  p r i n c i p a l  of 

money borrowed and depos i t ed  i n t o  t h e  Drainage T r u s t  Fund by 

t h e  D i s t r i c t  as r e q u i r e d  by Paragraph 7.1.1 above. 

' The Distr ict  s h a l l  c o n s u l t  wi th  t h e  Fede ra l  P a r t i e s  be fo re  

i n c u r r i n g  any Cos ts  of Cons t ruc t ion  of Drainage S e r v i c e  F a c i l -  

i t i e s  o r  any c o s t s  of implementing Drainage Reduction Programs, 

o r  borrowing any money t o  pay such c o s t s .  Cons t ruc t ion  o r  

a c q u i s i t i o n  by t h e  D i s t r i c t  of Drainage S e r v i c e  F a c i l i t i e s  o r  

implementation by t h e  D i s t r i c t  of Drainage Reduction Programs 

p a i d  f o r  w i t h  money from t h e  Drainage T r u s t  Fund s h a l l  reduce,  by 

t h e  amount of t h e  des ign  c a p a c i t y  of such f a c i l i t i e s  o r  by t h e  

des ign  amount of  d ra inage  r educ t ion  r e s u l t i n g  from such programs, 

t h e  l e g a l  o b l i g a t i o n  of  t h e  United S t a t e s  t o  t h e  D i s t r i c t ,  i f  

any,  t o  c o n s t r u c t  o r  a c q u i r e  Drainage S e r v i c e  F a c i l i t i e s  o r  

p rovide  d ra inage  s e r v i c e .  

7.118. The money t h e n  depos i t ed  i n  t h e  Drainage 

T r u s t  Fund, i n c l u d i n g  accumulated i n t e r e s t ,  s h a l l  be r e l e a s e d  t o  

t h e  D i s t r i c t  f r e e  of any o b l i g a t i o n  t o  t h e  United S t a t e s  i f  and 

when any of t h e  cond i t i ons  s p e c i f i e d  i n  Paragraphs 7.1.8.1 

through 7.1.8.8 below occurs .  
I 
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I 

7.1.8.1. The Federal parties do not develop, 

adopt, and submit to the District the Drainage Plan by December 

31, 1991. 

i 
I 

7.1.8.2. The Congress has not authorized the 

appropriation of funds for the construction or acquisition of at I 

'least one Drainage Service Facility described in the Drainage 

Plan by December 31, 1993. 
i 
I 

7.1.8.3. The Federal Parties have not 

commenced actual construction or acquisition of at least one 

Drainage Service Facility described in the Drainage Plan by 

December 31, 1996. 

7.1.8.4. After the authorization referred to 

- 

in Paragraph 7.1.8.2, the Congress for any two consecutive fiscal 

years does not appropriate funds for construction or acquisition 

of Drainage Service Facilities. 

7.1.8.5. After the Congress has appropriated 

funds for the construction or acquisition of Drainage Service 

Facilities, the Federal Parties do not diligently pursue con- 

struction or acquisition thereof. 

7.1.8.6. The Federal Parties do not complete 

construction or acquisition of at least one Drainage Service 

Facility by the date provided in the Drainage Plan schedule. 

7.1.8.7. The Federal Parties state that they 

will not develop or implement the Drainage Plan. 

7.1.8.8. The Congress conditions future 

appropriations for Drainage Service Facilities on cost sharing 

arrangements different froin those provided in Paragraph 7.1.4 

above, and the District, after 30 days written notice to its 
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i 
landowners and water users and opportunity for hearing, gives ! 

I 

written notice to the Federal Parties that it desires release of I 

the money as provided in Paragraph 7.1.8. Such notice to the I 
I Federal Parties shall be given within six months of the effective , 
i 

date of, *and shall specify, the Act of Congress giving rise to 

the District's right to a release of such money. 

7.1.9. Each of the conditions specified in 

Paragraphs 7.1.8.1 through 7.1.8.7 above may be waived or the I 
time extended by written agreement between the Federal parties 

and the District, with Area I and Area I1 concurrence as provided 

in Paragraph 22.5 below. 

7.2. Upon release from the Drainage Trust Fund under 

Paragraph 7.1.8 above, the money not needed to discharge payment 

obligations previously incurred pursuant to Paragraph 7.1.7 above 

shall be paid by the District as a refund to the landowners whose 

assessment payments were the original source of the money in 

amounts proportionate to such assessments. 

7.3. Except as provided in Paragraph 7.3.2 below, on 

request of the District, the United States shall reimburse the 

District for the progress payments which were previously made by 

the District to the United States from the Drainage Trust Fund 

pursuant to paragraph 7.1.4 above, plus Statutory Interest from 

the date each progress payment was made to the date on which the 

money in the Drainage Trust Fund is released to the District, 

with respect to any uncompleted Drainage Service Facility for 

which progress payments have been made if (i) for two consecutive 

fiscal years the United States has not incurred any Costs of 

Construction with respect to such facility and (ii) at the time 
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2 

3 

the Drainage Trust Fund is released to the District, until the I i 

total progress payments iade pursuant to Paragraph 7.1.4 above 
I 
I 

have been reimbursed, with Statutory Interest on the unreimbursed 
i 

amount starting the first day of said month. Thereafter, the 
I 

District shall be entitled to no further credit for said progress 
i 1 

payments made pursuant to Paragraph 7.1.4 above. - I 
7.3.1. Notwithstanding the credits provided for i 

thereafter diligently continue to incur Costs of Construction of 

such facility. Such reimbursement shall be accomplished by 
I 
I 
I 

4 

5 

in Paragraph 7.3 above, (a) water users in the District shall pay 

the District for water service the same amounts of money as they 

credits against water service payments due from the'District to i 
the United States, commencing the first day of the month after I 

i 

would have been required to pay for water service in the absence 

of said credits, and (b) at the time payments for such water 

service would have otherwise been made to the United States, the 

District shall deposit an amount of money equal to said credits 

into a special Assessment Refund Account of the District, which 

the District shall invest to earn the highest possible rate of 

interest in prudent, legally authorized investments pursuant to 

California ~overnment Code Sections 53600-53683. Said interest 

shall become a part of said Assessment Refund Account. The money 

deposited into the Assessment Refund Account plus the interest 

thereon shall be paid by the District periodically as soon as 

practicable as refunds to the landowners for the portion of their 

assessments not previously refunded from the released Drainage 

Trust Fund. 
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7.3.2. No reimbursement shall be made to the 

District pursuant to Paragraph 7.3 above of any progress payment 
I 

previously made from the Drainage Trust Fund for any Drainage 

Service Facility if it is financially feasible for Yhe District 

I 
to complete construction and to operate and maintain such 

I facility. In such event, the District shall have the right, but I 

not the obligation, to complete the construction ofr and to 
I 

operate and maintain, such facility. 
i 
I 

7 . 4 .  Unless and until one of the conditions specified 

in Paragraphs 7.1.8.1 through 7.1.8.8 above occurs, the parties 

shall not seek judicial relief based on any claim that the United 

States or the Federal Parties have any statutory, contractual or 

other obligation, or are violating any such obligation, to 

construct Drainage Service Facilities or to provide drainage ser- 

vice. 

7 . 5 .  Beginning upon completion of construction or 

acquisition by the United States of any Drainage Service Facil- 

ities included in the Drainage Plan and continuing through 

December 31, 2007, the District shall pay the United States for 

drainage service, in addition to the $0.50 per acre foot drainage 

service charge under the 1963 Contract, a drainage service charge 

1 per acre foot of Central Valley Project water delivered to the 

1 District sufficient, when combined with the $0.50 per acre foot 

charge, to cover the District's share of the operation and 

maintenance costs of such Drainage Service Facilities. Such 

1 additional charge shall be adjusted by the Federal Parties 

1 annually in subsequent years after payment begins by the same 
I 
1 percentage as the change in the annual operation and maintenance 
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costs of said Drainage Service Facilities; provided, that no 

increase in such charge shall be effective for any year unless i 
I 

written notice of the estimated increase is given by the Federal I 

Parties to the District on or before September 1 of the previous 

year and written notice of the actual increase is given by the I 

Federal Parties to the District on or,before December 1 of the 

previous year. The United States shall credit the total drainage 

1 service charges collected, first, to payment of the District's 

share of the operation and maintenance cost of said Drainage 
I 
, Service Facilities and, second, to the District's share of the 

construction costs of said facilities. 

7.6. During the duration of this Judgment, the Dis- 

trict shall not pay a total of more than $100 million (exclusive 

of any interest other than the $5 million referred to in Para- 

graph 7.1.7 (b) above) for Costs of Construction of Drainage 

Service Facilities and costs of implementing Drainage Reduction 

Programs by either or both the District and the United States. 

If, however, the United States and the District agree to an 

amount greater than $100 million and the Area I and Area I1 

concurrences are obtained as provided in Paragraph 22.5, the 

District shall pay such additional amount. 

7.7. Nothing in Paragraph 6 above or this Paragraph 7 

shall be deemed to prevent the Congress from conditioning future 

appropriations for Drainage Service Facilities on cost sharing 

arrangements different from those provided in this Judgment- 
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I 
service since June 30, 1978, and deposits by the District to the 

i 
! 

'Existing -Trust Fund since January 1, 1982, the District is 1 

3 

4 

entitled to the money referred to in Paragraphs 8.1 and 8.2 

below. 

I 
The parties agree that, as a result of overpayments and i 

underpayments by the District to the United States for water 
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8.1. The entire amount in the Existing Trust F%nd at 1 
the end of the month in which this Judgment is entered, including 

principal and interest, (which was a total of $37,960,287.75 as - 

of February 28, 1986) shall be released to the District from said 

trust at the end of said month. As soon thereafter as possible, 

the money shall be used, first, for payment of court costs and 

attorneys' fees and expenses as provided in Paragraph 19 below 

and, second, to refund water users in the District having net 

credits as provided in Paragraph 9 below. 

8.2. As of the end of the month in which this Judgment 

is entered, the District shall be entitled to a refund from the 

United States of a sum which was $6,900,081.00 as of February 28, 

1986, as shown in Exhibit I attached hereto, which amount in- 

cludes Statutory ~nterest. Said refund amount shall be adjusted 

to reflect overpayments and underpayments and Statutory Interest 

thereon from March 1, 1986, to the end of the month in which this 

Judgment is entered. 

8.3. The adjusted refund referred to in Paragraph 8.2 

above shall be applied as a credit against payments due from the 

1 



District to the United States as provided in Paragraph 13.2 

below. 

8.4. Notwithstanding the credit provided for in 

i 
Paragraph 8.3 above, (a) in the first year after this Judgment is 

entered, .the District shall levy, and apportion within the I 
District as authorized by law, and the landowners in the District 

shall pay to the District assessments in the total amount of said 

credit and (b) the District shall deposit the assessments so paid 

into a special Overpayment Refund Account of the District; which 

the District shall invest to earn the highest possible rate of 

interest in prudent, legally authorized investments pursuant to 

Cal.ifornia Government Code Sections 53600-53683. Said interest 

shall become a part of the Overpayment Refund Account. The money 

in the Overpayment Refund Account shall be refunded or used as 

provided in Paragraphs 9.6.2 and 9.6.3 below. 

9. Overpayment Credits and Underpayment Debits to Water 

Users. - 

9.1. The District shall establish a bookkeeping 

account for every District water user who purchased water from 

the District for use during the Bookkeeping Account Period. 

9.2. Each water user's bookkeeping account shall show, 

as a credit, the amount of overpayments to the District and, as a 

debit, the amount of underpayments to the District for the 

various categories of water purchased by such water user for use 

during the Bookkeeping Account Period and the amount of Statutory 

Interest properly attributable thereto as determined by the 
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District. Exhibit J attached hereto shows the totals of all 

overpayments and underpayments to the District for the Book- 

keeping Account Period for the various categories of water as of 
i 

February 28, 1986. Said totals shall be adjusted to reflect ! 
! 

overpayments and underpayments from March 1, 1986, through the 1 
. . 

end of the month in which this Judgment is entered. In allocat- 

ing these adjusted totals and Statutory Interest thereon among 

the various water user's bookkeeping accounts, the District shall 

be guided by the principles set forth in Paragraphs 9.2.1 through 

9.2.5 below. 

9.2.1. All the water purchased by agricultural - 

water users in Areas 1A and 1B has been "San Luis agricultural" 

("SL AG") water. The remaining SL AG category water not 

purchased by agricultural water users in Areas 1A and 1B for use 

in each year has been purchased by agricultural water users in 

Areas 2A and 2B in proportion to the total amount of water 

purchased by each such water user for use in such year. However, 

as an exception to the first sentence of Paragraph 9.2.1 above, 

SL AG water is deemed to have become "San Luis Agricultural 

operation and maintenancen ("SL AG O & M n )  water to the extent the 

water was delivered for use to lands subject to the operation and 

maintenance water rate pursuant to Section 208 of the 1982 Act. 

9.2.2. Agricultural water users in Areas 2A and 

2B have purchased all the "Mendota Pool agricultural water" ( " M P  

AG") each year in proportion to the total amount of water pur- 

chased by each such water user for use in such year. 

9.2.3. The remainder of the total amount of water 

which has been purchased by each agricultural water user in Area 
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2A and 2B f o r  u s e  i n  each yea r  h a s  been "San Lu i s  a g r i c u l t u r a l  

excess"  ("SL AG EX") water .  

9.2.4. A l l  t h e  water  which has  been purchased by 

a g r i c u l t u r a l  water  u s e r s  i n  a r e a s  annexed t o  t h e  D i e t r i c t  a f t e r  ; 

June 29, 1965 ,  ha s  been SL AG EX water .  I 
I 

9 .2 .5 .  Municipal and i n d u s t r i a l  water  u s e r s  i n  8 

! 

t h e  D i s t r i c t  have purchased and used only  "San Lu i s  ~ u n l c i ~ a l  and 

I n d u s t r i a l "  ("SL MCI") water .  

9 .3 .  Each water  u s e r ' s  bookkeeping account s h a l l  a l s o  , 

show, a s  a d e b i t ,  such water  u s e r ' s  s h a r e  of t h e  t o t a l  payment by 

t h e  D i s t r i c t  of c o u r t  c o s t s  and a t t o r n e y s 1  f e e s  and expenses  a s  - 

provided f o r  i n  Paragraph 19 below. Each water  u s e r ' s  s h a r e  

s h a l l  be t h e  same p ropor t ion  of s a i d  t o t a l  payment a s  t h e  t o t a l  

amount of water  purchased by such water  u s e r  from t h e  D i s t r i c t  

fo r  u s e  du r ing  t h e  Bookkeeping Account Per iod  i s  of t h e  t o t a l  

amount of  water  purchased by a l l  water  u s e r s  from t h e  D i s t r i c t  

f o r  u s e . d n r i n g  t h e  Bookkeeping Account Per iod .  

9 . 4 .  Each water  u s e r ' s  bookkeeping account s h a l l  a l s o  

show such water  u s e r ' s  n e t  c r e d i t  or n e t  debit ,  t a k i n g  i n t o  

account t h e  c r e d i t s  and d e b i t s  desc r ibed  i n  Paragraphs 9.2 and 

9.3 above. 

9 . 5 .  Each water  u s e r  having a n e t  d e b i t  i n  such water  

u s e r ' s  bookkeeping account  s h a l l  b e  o b l i g a t e d  t o  pay t h e  Distr ict  

t h e  amount t h e r e o f ,  t o g e t h e r  wi th  S t a t u t o r y  I n t e r e s t  on t h e  

unpaid ba lance  beginning t h e  f i r s t  day of t h e  month a f t e r  t h i s  

Judgment i s  en te red .  The D i s t r i c t  s h a l l  t a k e  such a c t i o n  a s  it 

deems a p p r o p r i a t e  t o  c o l l e c t  t h e  amount owed, inc lud ing  but no t  

l i m i t e d  t o  adding such amount t o  such water u s e r ' s  water purchase 
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-payment obligations. The amount collected shall be deposited I 
I 

into and become part of the Overpayment Refund Account estab- 1 

lished by Paragraph 8.4 above. 

9.6. The net credits in the water userst,bookkeeping I 
accounts shall be refunded as provided in Paragraphs 9.6.1 

through 9.6.3 below. i 
9.6.1. The total amount of money released to the 

District from the Existing Trust Fund under Paragraph 8.1 above, 
I 

less the amount paid for court costs and attorneys' fees-and I 
expenses as provided in Paragraph 19 below, shall be apportioned 

I among and paid to all the water users having net credits in 
- I 

proportion to their net credits. 

9.6.2. When the required money has been deposited I . 
in the Overpayment Refund Account under Paragraphs 8.4 and 9.5 

above, the money therein shall be apportioned among and paid by 

the District as soon as practicable to all the water users having 

net credits in proportion to their net credits. Upon such 

payments being completed, said net credits shall be deemed fully 

refunded. 

9.6.3. If the District is unable to locate a 

particular water user tp refund the net credit to which such 

water user is entitled, the amount due such water user shall be 

used as determined by the District. 

10. Service Area - Area 1B and 2B Rights. 

10.1. Area lB, in addition to Area l A ,  is within the 

authorized service area of the Central Valley Project, including 
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t h e  San Lu i s  Uni t  and Del ta  Mendota Canal ,  and i s  e n t i t l e d  t o  t h e  

same water  supply and t h e  same r i g h t s  p e r t a i n i n g  t h e r e t o  a s  Area 

1 0 . 2 .  Area 2B, i n  a d d i t i o n  t o  Area 2A, i s - w i t h i n  t h e  I 
au tho r i zed  s e r v i c e  a r e a  of t h e  C e n t r a l  Val ley P r o j e c t ,  i nc lud ing  

. t he  San Lu i s  Un i t  and De l t a  Mendota Canal,  and i s  e n t i t l e d  t o  t h e  

same water  supply and t h e  same r i g h t s  p e r t a i n i n g  t h e r e t o  a s  Area 

2A. 

1 0 . 3 .  Areas ad j acen t  t o  Area 1 B  o r  Area 2B which i n  t h e  

p a s t  have been annexed t o  t h e  D i s t r i c t  w i th  t h e  consent  of t h e  

United S t a t e s  a r e  w i t h i n  t h e  au tho r i zed  s e r v i c e  a r e a  of t h e  

C e n t r a l  Val ley  P r o j e c t ,  i nc lud ing  t h e  San Luis  Unit  and D e l t a  

Mendota Canai.  

11. Improvement D i s t r i c t s  and Fu tu re  Cont rac t s .  

11.1. The D i s t r i c t  s h a l l  i n i t i a t e  proceedings t o  form 
I 

an improvement d i s t r i c t  encompassing a l l  of  Area 2A and Area 2B 

p l u s  l ands  annexed t o  t h e  D i s t r i c t  a f t e r  June 29, 1965, f o r  t h e  

purpose,  among o t h e r  t h i n g s ,  of c o n t r a c t i p g  wi th  t h e  United 

S t a t e s  f o r  water  s e r v i c e  t o  s e r v e  s o l e l y  t h e  l a n d s  t h e r e i n .  The 

D i s t r i c t  a l s o  may i n i t i a t e  proceedings t o  form one o r  more 

improvement d i s t r i c t s  encompassing a l l  o r  c e r t a i n  p o r t i o n s  of t h e  

same t e r r i t o r y  desc r ibed  i n  t h e  preceding sen tence  f o r  t h e  

I 
purpose,  among o t h e r  t h i n g s ,  of c o n t r a c t i n g  wi th  t h e  United 

S t a t e s  f o r  c o n s t r u c t i o n  of water  d i s t r i b u t i o n  f a c i l i t i e s  o r  

c o l l e c t o r  d ra inage  f a c i l i t x e s  t o  s e r v e  t h e  l ands  t h e r e i n .  
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11.2. The District shall, with Area I concurrence as / 
i 

provided in Paragraph 22.5 below, initiate proceedings in the 
1 I 

future to form one or more improvement districts encompassing all I 
I 

or certain portions of Area 1A and Area 1B for the purpose, among 

other things, of contracting with the United States, if and when I 
appropriate, for completion of a collector drainage and water 

distribution system to serve the lands therein. 

11.3. For any improvement district of the District to 

be eligible to contract with the United States for any purpose 

referred to in Paragraphs 11.1 and 11.2 above, it must qualify as 

an "organization" under Section 2(g) of the 1939 Act, and to be 

eligible to contract with the United States for the purpose of 

construction of collector drainage or water distribution facil- 

ities, it must be of such size and configuration as the Secretary 

of the Interior reasonably determines constitutes a logical area 

for such purpose. Upon any improvement district of the District 

entering into a contract with the United States for any purpose 

referred to in Paragraph 11.1 and 11.2 above, the contracting 

improvement district, but not the portion of the District outside 

such contracting improvement district, shall, if required by 

Section 203 (a) of the 1982 Act, become subject to the discre- 

tionary provisions'of the 1982 Act by virtue of entering into 

said contract. 

11.4. Neither the District nor any improvement dis- 

trict of the District shall enter into any future contract with 

the United States as described in Section 203(a) of the 1982 Act 

(a) without approval of the voters of the District or improvement 

district thereof, as appropriate, by two-thirds of the votes 
I .  . . .  
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2 

3 

11 of drainage therefrom. 

cast, and (b) until the latest date reasonably necessary, which, i 
in the case of a future contract with the United States for I 
completion of a collector drainage system to serve lands in Area 

4 

5 

6 

I1 11.5. The entry into and performance of any water 

1A and Area lB, shall be the latest date which would enable 1 
completion of such collector drainage system by the.time Drainage 

I 

Service Facilities are completed and ready to receive and dispose I 

service contract between the United States and any improvement 
e 

district of the District pursuant to this Judgment shall create 

no rights, preferences or priorities as to water service between - 

lands in the Original Westlands District and lands in the Former 

Westplains District after the term of this Judgment. 

12. Cooperation Between District and Federal Parties. 

12.1.1. Reference is made to the recital of facts 

in Paragraph 5.1 above. Subject to all the requirements of this 

Judgment and the law, including the applicable provisions of the 

National Environmental Policy Act ("NEPA"), Federal reclamation 

law and the Administrative Procedure Act, including their 

requirements respec ting agency decision-making , the Federal 
Parties shall, with the cooperation of the District, enter into a 

long-term contract under Section 9(e) of the 1939 ~ c t  on behalf 

of the United States with an improvement district of the District 

encompassing all of the territory described in Paragraph 11.1 

above, for the firm annual delivery of the amounts of Central 

Valley Project water referred to in Paragraph 5 above at the 
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rates specified in that paragraph for a term expiring no sooner 

than December 31, 2007; provided, that in the event of an alleged 

breach of the provisions of this Paragraph 12.1.1 by the Federai 

Parties, the remedies available to a party shall be ' 

limited to: (1) the revival of any claim otherwise preserved 

pursuant to Paragraph 14.1.1, below, or (2) the bringing of a new 

action pursuant to the Administrative Procedure Act,. 5 U.S.C. S 

701 et seq. - 
12.1.2. Subject to all requirements of this 

Judgment and the law, including the applicable provisions of 

NEPA, Federal reclamation law and the Administrative Procedure - 

Act, including their requirements respecting agency decision- 

making, and subject to any necessary congressional authorization, 

the availability of funds appropriated by the Congress, and the 

execution of an appropriate repayment or loan contract between 

the United States and the District or an improvement district of 

the District that is approved by the Secretary pursuant to 

Paragraph 11.3 above, the Federal Parties will make a good faith 

effort to construct water distribution and collector drainage 

facilities needed in the District in addition to those con- 

structed under the 1965 Contract; provided, that the sole remedy 

available to a party for an alleged breach of this Paragraph 

12.1.2 by the Federal Parties shall be limited to pursuing a 

claim as described in Paragraph 14.1.8 below. 

12.2. With reference to the portion of the District 

encompassing Areas 2A and 2B plus lands annexed to the ~istrict 

after June 29, 1965, the provisions of Paragraph 12.3 below are 

included in this Judgment in light of the facts recited in 
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.Paragraphs 12.2.1 through 12.2.6 below, as agreed to by the I 
parties. I 

12.2.1. In addition to any water obtained by 
I 
1 

contract pursuant to Paragraph 12.1.1 above, any water available ! 

1 
to such portion of the District under Paragraphs 5 above and 17.3 1 

I 

below, and the limited available groundwater supply, such portion I 
I 

of the District needs an additional annual supplemental water 

supply of 100,000 acre feet or more in order to provide it a 

total water supply adequate to sustain the existing agricultural , 

I 
development. 

12.2.2. That need for an additional annual I 

supplemental water supply to Areas 2A and 2B has been 

acknowledged by the Federal Parties and the District since before 

the merger of Former Westplains District and Original Westlands 

District in 1965. 

12.2.3. Such portion of the District currently I 
has no water supplies available to it other than those described I 
in Paragraph 12.2.1 above. I 

12.2.4. Such portion of the District is within I 
the authorized service area of the Central Valley Project. I 

12.2.5. Additional water service can be provided 

to such portion of .the District from the Central Valley Project 1 
through the existing main conveyance facilities of the Central 

Valley Project, to the extent such service does not interfere 

with the furnishing of Central Valley Project water to contract 

entities in the San Felipe Division, Central Valley Project. 

12.2.6. Such portion of the District has the 

financial ability and is willing to pay the United States the 
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1 

I 

5 11 Federal Parties, subject to all requirements of law and the I , 
I 

1 
applicable rates for an additional annual supplemental water 

I 

2 

3 

4 

then-prevailing Bureau of Reclamation water marketing policy, 

I supply from the Central Valley Project. ! 

12.3. At such time as additional Central Valley I ! 
Project water becomes available for long-term contracting, the i 

shall make a good faith effort to provide for delivery of an i 
i 

additional annual supplemental water supply to an improvement 

district encompassing such portion of the District or, if no such 

improvement district then shall exist, to the District, under 
I 
i 

mutually agreeable contract terms and conditions; provided, that- 

nothing in this Paragraph 12.3 shall be deemed to confer upon i 
either such improvement district or the District any priority 

right to such additional water vis a vis any other potential or I 
competing users of available Central Valley Project water; I 
provided further, that in the event of an alleged breach of the 

provisions of this Paragraph 12.3 by the Federal Parties, the 

sole remedy available to a party shall be limited to the bringing I 
of a new action pursuant to the provisions of the Administrative 

Procedure Act, 5 U.S.C. § 701 et seq. - 

13. Repayment of Funds Expended Under P.L. 95-46 

13.1. The provisions of Paragraphs 13.2 and 13.3 below 

are included in light of the facts recited in Paragraphs 13.1.1 

through 13.1.5 below, as agreed to by the parties. 

13.1.1. ~u6lic Law 95-46, enacted June 15, 1977, 

authorized to be appropriated and to be committed for expenditure 

Page 42 of 56 



by the Secretary of the Interior the sum of $31,050,000 (herein- 

after "P.L. 95-46 funds") for continuation of construction of 

I distribution systems and drains on the San Luis Unit, Central , 
Valley Project. But said statute prohibited the Seqetary from I 
expending any of those funds prior to obtaining a pledge of the i 

I 
Board of Directors of the District indicating its intent to repay 

costs associated with the construction authorized by said 
I 

statute. I 
13.1.2. On May 13, 1977, in anticipation of the I 

enactment of Public Law 95-46, the Board of Directors of the 

District adopted Resolution No. 549-77 wherein it pledged to take 

all steps necessary to insure repayment by the District of 

expenditures of funds by the United States on behalf of the 

District pursuant to said statute. On June 23, 1977, the Dis- 

trict mailed a certified copy of that Resolution to the Federal 

Parties. That copy was received by the Federal Parties on June I 
27, 1977, and was immediately accepted by the Federal Parties as 

the pledge of the District Board of Directors described in said 

statute. 

13.1.3. Thereafter, in 1978, the Congress com- 

menced the appropriation and the Federal Parties commenced the 

expenditure within-the District of P.L. 95-46 funds, and the 

District accepted the benefits thereof. 

13.1.4. By virtue of the foregoing, the ~istrict 

became and still remains contractually obligated at law to repay 

to the United States all P.L. 95-46 funds, expended on the 

District's behalf, on such terms as are required by Section 9(d) 

of the 1939 Act and were, at that time, customarily used in 
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repayment contracts between the United States and water districts 1 
under said section. 

13.1.5. To date, the Federal Parties have 1 
expended $22,027,371 of P.L. 95-46 funds to construct 

I 
I 

distribution and collector drainage facilities in the District i 
. . 

and intend to expend the remaining $9,022,629 of said funds to 

construct additional distribution and collector drainage 

facilities .within the District to the extent such funds are now 

or hereafter become available. I 
13.1.6. Exhibit K attached hereto and 

incorporated herein by reference includes the terms customarily 

used in repayment contracts between the United States and water 

districts under Section 9(d) of the 1939 Act at the time the 

contractual obligations referred to in Paragraph 13.1.4 arose. 

13.2. The terms of the contractual obligations between 

the District and the United States with respect to the 

expenditure and repayment of P.L. 95-46 funds within the District 

are set forth in Exhibit K. 

13.3. As set forth in Exhibit K: 

(a) The adjusted refund to which the District is 

entitled under Paragraph 8.2 above is applied as a credit 

against the expenditure of P.L. 95-46 funds to date of 

$22,027,371, and the District's contractual obligation is 

thereby repaid to the extent of that credit. 

(b) The remaining amount of P.L. 95-46 funds 

expended to date shall be repaid by the District in 28 equal 

semi-annual installments on January 1 and July 1 each year 

beginning July 1 of the year after this Judgment is entered. 
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(cl Upon completion of expenditure by the United I 
i 

States of the presently unexpended remainder of P.L. 95-46 1 
funds, said remainder shall be repaid by the District to the I 

I 
United States in 40 equal semi-annual installments on 1 
January 1 and July 1 each year beginning July 1 of the year I 

following such completion of expenditure. 

14. Claims Preserved and Claims not Affected by Judgment. 
I 
I 

14.1. Notwithstanding this Judgment and the parties' 

voluntary dismissal of all claims for relief pleaded in these - .  I 
present actions, the claims described in Paragraphs 14.1.1 and 1 
14.1.2 below, and the right to judicial relief with respect I 
thereto in other actions, are preserved, and the claims described 

in Paragraph 14.1.3 through 14.1.8 below are not affected by this 

Judgment. 

. . 14.1.1. Any claim of (a) a long-term right to the 

water service provided for in Paragraph 5 above at an agricul- 

tural water service rate of $7.50 per acre foot, and (b) if such 

a right is held not to exist, a right to .recover the costs of 

operation and maintenance of the Pleasant Valley (Coalingal Canal 

and Pumping Plant Lncurred by the District; provided, that such 

claims may be asserted only if the Federal Parties do not offer 

the District or an improvement district of the District encom- 

passing Areas 2A and 2B a contract as described in Paragraph 

12.1.1 above within a reasonable time prior to the expiration of 

the term of provisional water service provided for in Paragraph 

5.2.4 above. 
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14.1.2. Any c l a im  a g a i n s t  t h e  United S t a t e s  of  i 

t h e  r i g h t  t o  d ra inage  s e r v i c e  o r  Drainage Se rv i ce  F a c i l i t i e s ,  1 
i nc lud ing  b u t  n o t  l i m i t e d  t o  any c la im by t h e  D i s t r i c t  of t h e  1 
r i g h t  t o  recover  Dis t r ic t  c o s t s  of  p rovid ing  Drainage S e r v i c e  

F a c i l i t i e s ;  p rovided ,  t h a t  t h e  r i g h t  t o  d ra inage  s e r v i c e  o r  

i 
I 

Drainage Se rv i ce  F a c i l i t i e s  which map be  claimed a g a i n s t  t h e  i 
United S t a t e s  du r ing  t h e  t e r m  of  t h i s  Judgment s h a l l  b e  l i m i t e d  

t o  t h e  removal and d i s p o s a l  of  n o t  t o  exceed 100,000 a c r e  f e e t  

per  y e a r  of subsu r face  a g r i c u l t u r a l  d ra inage  water  from t h e  

D i s t r i c t ;  p rovided  f u r t h e r ,  t h a t  such c l a im  may be a s s e r t e d  on ly  

upon t h e  occur rence  of one of t h e  c o n d i t i o n s  s p e c i f i e d  i n  Para- . 

graphs 7.1.8.1 through 7.1.8.8 above. 

14.1.3. Any c l a im  t h a t  t h e  second sen tence  of 

Sec t ion  203(b) of t h e  1982 Act i s  i n v a l i d  o r  i n a p p l i c a b l e  to 

l a n d s  w i t h i n  t h e  D i s t r i c t .  

1 4 . 1 . 4 .  Any c la im cha l l eng ing  t h e  a u t h o r i t y  of 

t h e  United S t a t e s  o r  t h e  Fede ra l  P a r t i e s  t o  s e l l  excess  l ands  

under Fede ra l  rec lamat ion  law, inc lud ing  b u t  n o t  l i m i t e d  t o  t h e  

r i g h t  t o  a s s e r t ,  s u b j e c t  t o  Paragraph 7.4 above, t h a t  p rov i s ion  

f o r  t h e  Drain a s  set  f o r t h  i n  t h e  1960 A c t  i s  a  c o n d i t i o n  of  t h e  

e x e r c i s e  of t h a t  a u t h o r i t y .  

14.1.5. Any c la im t h a t  a  c o n t r a c t  r e f e r r e d  t o  i n  

Paragraph 11.2 above i s  n o t  a  c o n t r a c t  as desc r ibed  i n  Sec t ion  

203(a)  of t h e  1982 A c t .  

14.1.6. Any c l a im  o f  any landowner o r  water  u se r  

a g a i n s t  t h e  United S t a t e s  a r i s i n g  o u t  of or r e l a t i n g  t o  Exh ib i t  H 

which ( a )  sounds i n  t o r t ,  o r  (b) has  been a s s e r t e d  i n  any o t h e r  

a c t i o n  pending on t h e  d a t e  of execut ion  o f  t h e  S t i p u l a t i o n  f o r  

'Page 46 of  56 



I 

Compromise S e t t l e m e n t  from which t h i s  Judgment a r o s e ,  o r  ( c )  

seeks  d e c l a r a t o r y  r e l i e f  about  t h e  i n t e r p r e t a t i o n  of t h e  te rms  of 1 

E x h i b i t  H .  

14.1.7. Any c l a im  of any landowner g r  water  u s e r  
I 

a g a i n s t  t h e  D i s t r i c t  a r i s i n g  o u t  o f  o r  r e l a t i n g  t o  E x h i b i t  H ,  I 
d r a inage  s e r v i c e ,  o r  Drainage S e r v i c e  F a c i l i t i e s .  

1 
i 

14.1.8. Any c la im o f  a  p a r t y  a g a i n s t  t h e  United 

S t a t e s  of a  l e g a l  r i g h t  t o  have a d d i t i o n a l  water  d i s t r i b u t i o n  o r  

c o l l e c t o r  d ra inage  f a c i l i t i e s  c o n s t r u c t e d  w i t h i n  t h e  D i s t r i c t  i n  

a d d i t i o n  t o  t hose  c o n s t r u c t e d  pursuant  t o  t h e  1965 Con t r ac t ;  

p rov idez ,  t h a t  such c l a im  may be  a s s e r t e d  only i n  t h e  event  t h a t  

t h e  Fede ra l  P a r t i e s  f a i l  t o  perform i n  accordance wi th  t h e  t e r m s  

of Paragraph 12.1.2 above, and n o t  o therwise .  

14.2. The c la ims  r e f e r r e d  t o  i n  Paragraphs 1 4 . 1 . 1  

through 14.1.8 above s h a l l  be s u b j e c t  t o  a l l  a v a i l a b l e  de fenses ,  

except  t h a t  t h e  running of t ime  r e s p e c t i n g  t h e  defense  of s t a t u t e  

of l i m i t a t i o n s  and l aches  t o  t h e  c la ims  r e f e r r e d  t o  i n  Paragraph 

1 4 . 1 . 1  and 14.1.2 above s h a l l  be t o l l e d  between t h e  d a t e  t h i s  

Judgment i s  e n t e r e d  and t h e  f i r s t  d a t e  when such c l a im  may be 

a s s e r t e d .  

A l l  p a r t i e s  have v o l u n t a r i l y  d i smissed  wi th  p re jud ice  

a l l  c l a ims  f o r  r e l i e f  pleaded i n  t h e s e  a c t i o n s  a r i s i n g  o u t  of any 

In t e r im  Con t r ac t ,  Exh ib i t  H, any I n t e r n a l  A l loca t ion  Rule o r  

any I n t e r n a l  P r i c i n g  R u l e , ~ e x c e p t  t h a t  t h e  Distr ict  and t h e  

United S t a t e s  r e t a i n  any c la im f o r  r e l i e f  a r i s i n g  o u t  o f  ~ x h i b i t  
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H. No p a r t y  s h a l l  recover any damages o r  obta in  any o the r  

j u d i c i a l  r e l i e f  i n  any a c t i o n  a g a i n s t  any o the r  pa r ty  based on 

such p a s t  a c t i o n s ,  except a s  provided i n  Paragraphs 8 and 9 above 

and Exh ib i t  H .  Notwithstanding t h e  foregoing, any landowner o r  

water use r  may a s s e r t  i n  any o t h e r  a c t i o n  any claim f o r  r e l i e f  

r e f e r r e d  t o  i n  Paragraphs 1 4 . 1 . 6  and 14.1.7 above and seek any 

7 11 remedy provided by law with respec t  the re to .  1 
1 1  1 6 .  Future Contracts  - Rights  Under Merger Law. 

Subjec t  t o  t h e  provis ions  of t h i s  Judgment and during 
- I 

12 I /  i t s  term, ne i the r  t h e  D i s t r i c t  nor any improvement d i s t r i c t  of I 
13 I/ t h e  D i s t r i c t  s h a l l  e n t e r  i n t o  any f u t u r e  water s e r v i c e ,  repayment / 

o r  o the r  c o n t r a c t ,  o r  perform under such c o n t r a c t ,  s o  a s  t o  

impair t h e  r i g h t s  t o  which t h e  1 A  and 1 B  P a r t i e s  a r e  e n t i t l e d  

pursuant  t o  t h e  Merger Law. 

Future Water Al locat ion  and Pr ic ing .  

17.1. Subject  t o  t h e  provis ions  of t h i s  Judgment and 

during i t s  term, n e i t h e r  t h e  D i s t r i c t  nor any improvement d i s -  

t r i c t  of t h e  D i s t r i c t  s h a l l  adopt any f u t u r e  I n t e r n a l  Allocat ion 

Rule o r  I n t e r n a l  P r i c ing  Rule, o r  enforce any such r u l e ,  so  a s  t o  

impair t h e  r i g h t s  t o  which t h e  1 A  P a r t i e s  and 1 B  P a r t i e s  a r e  

e n t i t l e d  pursuant t o  t h e  Merger Law. 

17 .2 .  The 1A P a r t i e s  and 1 B  P a r t i e s  s h a l l  have the  

f i r s t  and p r i o r  r i g h t  t o  t imely apply for and purchase from t h e  

D i s t r i c t  t h e  e n t i r e  quan t i ty  of water t o  which t h e  D i s t r i c t  i s  
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e n t i t l e d  under t h e  1963 Cont rac t .  Except a s  provided i n  t h e  

preceding sentence  and i n  Paragraphs 17.3 and 17.5 below, by 1 
v i r t u e  of t h e  Merger Law t h e  D i s t r i c t  s h a l l  adopt no I n t e r n a l  I 
Al loca t ion  Rule i n  t h e  f u t u r e  which a l l o c a t e s  t o  Area 1A and Area I 
1 B  l e s s  than  such q u a n t i t y  of water .  

. . I 
17.3. Any water d e l i v e r e d  t o  t h e  D i s t r i c t  under t h e  

1963 Con t rac t  no t  purchased by water  u s e r s  i n  Area 1A and Area 1 B  

s h a l l  be a lboca ted  r a t a b l y  among water  u s e r s  i n  Area 2A and Area 

2 B  which t imely  apply f o r  and purchase such water  from t h e  D i s -  

t r i c t .  

1 7 . 4 .  Any water de l ive red  t o  t h e  D i s t r i c t  by t h e  

United S t a t e s  f o r  use  wi th in  t h e  D i s t r i c t  i n  add i t ion  t o  water  

d e l i v e r e d  under t h e  1963 Cont rac t ,  inc luding  but  not  l i m i t e d  t o  

water d e l i v e r e d  under Paragraph 5  above and under t h e  water  

d e l i v e r y  c o n t r a c t s  r e f e r r e d  t o  i n  Paragraphs 12.1.1 and 12.3 

above, s h a l l  be a l l o c a t e d  r a t a b l y  among water  u s e r s  i n  Area 2A 

and Area 2B which t imely  apply f o r  and purchase such water  from 

t h e  D i s t r i c t .  

17.5. I n  yea r s  of water shor t age  when water d e l i v e r i e s  

t o  C e n t r a l  Val ley P r o j e c t  water  c o n t r a c t o r s  a r e  reduced by t h e  

Fede ra l  P a r t i e s  under t h e i r  r e s p e c t i v e  water  s e r v i c e  c o n t r a c t s ,  

d e l i v e r i e s  t o  and Within t h e  D i s t r i c t  of water  purchased under 

A r t i c l e  3 of t h e  1963 Cont rac t  t o  which t h e  water  use r s  i n  Area 

1A and Area 1B have p r i o r  r i g h t s  s h a l l  be  p ropor t iona l ly  reduced 

along wi th  d e l i v e r i e s  t o  and wi th in  t h e  D i s t r i c t  of t h e  addi- 

t i o n a l  water  from t h e  Cen t ra l  Valley P r o j e c t  t o  which lands  i n  

t h e  D i s t r i c t  a r e  e n t i t l e d .  
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17.6. Except as provided in Paragraph 7.3.1 above and 

Paragraph 18 below, the District shall not charge any water user 

more for water service or Drainage Service than the charges 

required to be paid to the United States for such service, plus 

any appropriate District charges to cover District costs rea- 

sonably necessary in making such service available within the 

District and in operating the District, including but not limited 

to compliance with this Judgment. Except as required by the 1982 

Act and as provided in Paragraph 18 below, the District shall 

adopt no Internal Pricing Rule in the future which imposes a 

water service charge for the water allocated to Area 1A and Area 

1B which is greater than the price of water which the District is 

obligated to pay under the 1963 Contract, plus the appropriate 

District charges referred to in the preceding sentence. 

18. District Financing and Expenditures for 
Drainage Purposes. 

18.1. Notwithstanding anything to the contrary in 

Paragraphs 7.6 and 17.6 above or elsewhere in this Judgment, the 

District may raise money to be expended for any drainage purpose 

either by assessments on land or by charges for service or by a 

cornbin.ation of both assessments and charges, as authorized by 

law, subject, however, to the conditions and limitations set 

forth in Paragraphs 18.2 through 18.5 below. 

18.2. In levying any such assessments, the District 

shall apportion them as authorized by law, including but not 

limited to Water Code Sections 36577 and 36578. 
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18.3. In fixing any such charges, the District shall, 

if appropriate, equitably vary the amounts in different local- 

ities of the District to correspond to the cost and value of the 

service involved as authorized by law, including but--not limited 

to Water Code Section 35470. 

18.4. Before deciding on a'major expenditure for any 

drainage purpose, the District shall give all water users (and, 

if appropriate, all landowners) reasonable notice of, and oppor- 

tunity to submit views to the District regarding, the proposed 

drainage purpose, the estimated amount of the expenditure, the 

proposed method of raising money to finance it, who will ulti- 

mately bear the cost, and any other relevant information. If, by 

reason of circumstances beyond the control of the District, there 

is insufficient time to give such notice and opportunity to all 

water users, the District shall give such notice and opportunity 

to the Area I and Area I1 representatives. 

18.5. Area I and Area I1 concurrence, as provided in 

Paragraph 22.5 below, shall be required before the District may 

raise money or make appropriate expenditures for any drainage 

purpose, except that such concurrence is not required to raise 

money or make expenditures reasonably necessary (a) to comply 

with obligations arising from statutes and court and administra- 

tive judgments, orders and regulations, and from existing con- 

tracts, and (b) to make drainage service provided by the United 

States available within the District. 
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II Except as set forth herein, each party shall bear his 

4 

5 

District shall also pay West Haven Farming Company its reasonable 

attorneys ' fees and expenses as approved by the District -for its 

assistance in achieving settlement of these actions, and shall 

also pay Kings County Development Company Shareholders 

Liquidating Trust, successor in interest to Kings County 

Development Company, Stephens Investments Inc. et al, Chevron 

U.S.A. and Southern Pacific Land Company, et a1 their respective 

reasonable attorneys' fees and expenses up to $25,000 each as 

approved by the District for the assistance each has provided in 

achieving settlement of these actions. Said payments shall be 

made by the District from the money released from the Existing 

Trust Fund under Paragraph 8.1 above before said money is used to 

refund water users for their net credits. 

or its own court costs and attorneys' fees and expemes. The 

District shall pay the class representatives their court costs 

6 

7 

20. Fifty cents Per Acre Foot Drainaqe Service Charges. 

No party or water user shall be entitled to reimburse- 

ment of any $0.50 per acre foot drainage service charge paid in 

the past. 

'and reasonable attorneys' fees and expenses as approved by the 

District for the representation of their respective classes. The 
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21. Pleasant Valley (Coalinga) Canal and Pumping Plant. 

Neither the District nor any water user or landowner 

therein has any right against the United States or the Federal 

Parties to any refund of the costs of operation and maintenance 

of the Pleasant Valley (Coalinga) Canal and Pumping Plant which 

the District has assumed in the past. The District shall retain 

the responsibility for such operation and maintenance until the 

end of 2007, as long as the Federal Parties continue to deliver 

to the District the quantities of Central Valley Project water 

specified in Paragraph 5 above at the rates specified therein. 

The 1A Parties and 1B Parties shall have no relief against the 

District or against the 2A Parties and the 2B Parties with 

respect to the manner in which the District has heretofore 

charged its water users for said costs under any Internal Pricing 

Rule. The District shall adopt no Internal Pricing Rule in the 

future which passes on the District's share of such charges on 

any other than a uniform basis throughout the District. 

22.1. The Area lA, lB, 2A and 2B Classes are hereby 

terminated and the representatives heretofore certified as 

representatives thereof are hereby discharged. In lieu thereof, 

Area representatives are hereby authorized to represent the two 

major areas of the District, Area I and Area 11, for purposes of 

19 

20 

2 1 

enforcement of this Judgment under Paragraph 3 and Area concur- 
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22. Termination of Classes and Authorization of Area 
Representatives. 



rence under Paragraphs 4.3, 7.1.1, 7.1.9, 7.6, 11.2, and 18 

above. 

22.2. The representatives of Area I shall initially be 

Boston Ranch Company, Edwin OtNeill, Frank Orff, Y.:Stephen 

Pilibos and Fabry Farms. The representatives of Area I1 shall 
. . 

initially be Vista Verde Farms, Inc., Price Giffen & Associates, 

Jim Lowe Inc., Woolf Farming Company of California, Inc., and 

Perez Ranches Inc. 

22.3. Any representative of either such Area shall 

automatically lose status as such and shall no longer have aAy 

powers or duties as a representative of such Area hereunder upon 

the happening of either (a) the cessation of such representa- 

tive's juridical existence, including the death or adjudication 

of incompetence of a natural person, or the dissolution of a 

corporation, or (b) the cessation of such representative's 

ownership and operation of land within the Area of which he is a 

representative. Upon the occurrence of such vacancy, the remain- 

ing representatives of the affected Area owning or operating at 

least a majority of the assessed value of all the lands within 

such Area which are owned or operated by. all the remaining 

representatives of such Area shall select a successor 

representative willing to so serve. The name of the successor 

representative shall be certified to the District by the repre- 

sentatives who have selected the successor. The District shall 

maintain an up-to-date list of the names and addresses of all 

Area representatives and the assessed value of the lands owned or 

operated by each. 
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replace one or more of the representatives of an Area for good 

cause on motion of a landowner or water user within such Area. 

Notice of such motion shall be served upon all the fepresenta- 

tives of such Area and upon the District. 

22.5. Concurrence of an Area with District action, as 

required in Paragraphs 4.3, 7.1.1, 7.1.9, 7.6, 11.2 .and 18 above, 

shall be deemed to have been obtained as follows: 

The District shall give every Area representative of 

each Area for which concurrence is required for a particular 

action written notice of such action by certified mail. If, 

within 30 days after such notice has been mailed, the District 

has not received written objection to such action from represen- 

tatives owning or operating at least a majority of the assessed 

value of the land owned or operated within such Area by all the 

representatives thereof, concurrence of such Area shall be deemed 

to haveebeen obtained. If, however, within said 30 days the 

District has received such written objection, concurrence shall 

be deemed not to have been obtained, except as follows with 

regard to the concurrence required under Paragraphs 7.1.1, 7.1.9, 

7.6, 11.2 and 18 above but not under Paragraph 4.3 above: The 

District may call an advisory election within such Area pursuant 

to the California Water District Act and the California Elections 

Code on the question of concurrence. If a majority of the votes 

cast in such election are in favor of concurrence, concurrence 

shall be deemed to have been obtained. 

1 

Page 55 of 56 

22.4. The Court retains jurisdiction to remove or 



23. Judgment and S t i p u l a t i o n  f o r  Compromise 
Se t t l emen t  Not a  Con t r ac t .  

Ne i the r  t h i s  Judgment nor  t h e  S t i p u l a t i o n  f o r  Compro- 1 
m i s e  Se t t l emen t  i s  a  c o n t r a c t  o r  an amendment t o  a  c o n t r a c t  w i th  I 

I 
t h e  United S t a t e s  a s  desc r ibed  i n  S e c t i o n  203(a)  of t h e  1982 Act .  

2 4 .  No New United S t a t e s  Drainage S e r v i c e  Ob l iga t ion .  

Nothing i n  t h i s  Judgment o r  t h e  S t i p u l a t i o n  f o r -  Compro- I I 
m i s e  Se t t l emen t  s h a l l  be  deemed t o  c r e a t e  any o b l i g a t i o n  of  t h e  I 
United S t a t e s  t o  provide  any d ra inage  s e r v i c e  t o  t h e  D i s t r i c t  o r  I 
t o  c o n s t r u c t  Drainage Se rv i ce  F a c i l i t i e s  f o r  t h e  D i s t r i c t ,  and 

any c la im t h a t  t h e  United S t a t e s  has  a  p r e e x i s t i n g  o b l i g a t i o n  I 
wi th  r e s p e c t  t o  d ra inage  s e r v i c e  o r  Drainage Se rv i ce  F a c i l i t i e s  I 
may be  brought  by t h e  D i s t r i c t  i n  accord wi th  Paragraph 14.1.2 l 
and n o t  o therwise .  I 

25.  App l i ca t ion  of  C e r t a i n  Paragraphs.  

The p r o v i s i o n s  of  Paragraphs 1 1 . 4 ,  16 ,  17 and 22  a r e  

in tended  t o ,  and s h a l l ,  apply on ly  among t h e  D i s t r i c t ,  t h e  1 A  I 
P a r t i e s ,  t h e  1B P a r t i e s ,  t h e  2A P a r t i e s  and t h e  2B P a r t i e s  and I 
a r e  n o t  in tended  t o  b e n e f i t  t h e  United S t a t e s .  

Dated: - 

United S t a t e s  Dis t r ic t  Judge I 
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Re: Draft Water Riaht Decision 1630 

Dear Board Members: 

Introduction 

This letter is written on behalf of Anrid D. Allen, 
Cameron Brooks, Theresa Buchanan, Rod Cardella, John Coelho, John 
Giacone, Bob Glassman, Jim   ram is, Richard Guenther, M. G. 
Noblat, Edwin R. OINeillf Francis A. Orff, Carolyn G. Peck, 
Y. Stephen Pilibos, Joyce Rupe, Bill Schuh, and David Wakefield 
and certain of their family members and affiliated entities. Our 
clients own and operate substantial acreage of farmland in the 
west side of the San Joaquin Valley. We here provide their 
comments on draft Water Right Decision 1630. 

Our clients1 lands are in the San Luis Unit of the 
Central Valley Project and the original area (IIArea I") of the 
Westlands Water District. They are served with federal irriga- 
tion water pursuant to a 1963 senrice contract (the 111963 
Contractn) and various repayment and recordable contracts imple- 
menting the 1963 Contract. The 1963 Contract has been enforced 
in a 1986 federal court' judgment (the "1986 Judgmentn). 
Barcellos & Wolfsen. Inc. v. Westlands Water District, 491 F. 
Supp. 263 (E. D. Cal. 1980) (IIBarcellos 1") ; Barcellos 
Inc. v. Westlands Water District, 899 F.2d 814 (9th Cir. 1990) 
(llBarcellos 11"). Our clients' water entitlement under the 1963 
Contract and the 1986 Judgment will be substantially destroyed if 
the draft Decision is adopted and implemented. As the court in 
Barcellos I judicially noticed, cessation of federal water 
deliveries would create "economic catastrophe" in the western 
regions of Kings, Fresno, Madera and Merced Counties. 491 F. 
Supp. at 265. 
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Our clients strenuously object to the approval of the 
draft Decision. Their objection is based both upon law and 
policy, and relates both to environmental and economic factors. 
Our specific objections are set forth below. 

. . 1. CEOA Com~liance 

The draft Decision states that it is "categorically 
exempt" from the requirements'of CEQA under 14 CCR §I  15321(a), 
15307, 15308, and 15301(i). This is not correct. Dunn-Edwards 
COD. vs. Bay Area Air Oualitv Manaaement District, 9 C.A.4th 
644, 653-58 (1992) dispenses with such contention. In Dunn-- 
Edwards an air quality management district contended that its 
adoption of regulations tightening emissions standards for 
volatile organic compounds from certain paints was categorically 
exempt from CEQA requirements pursuant to Sections 15307 and 
15308. In rejecting this argument the court held: 

"Projects which are categorically exempt from CEQA 
are those projects which have been determined not to 
have a significant effect on the environment. (5 
21084.) Consequently, Guidelines section 15300.2, 
subdivision (c) states: "A categorical exemption shall 
not be used for an activity where there is a reasonable 
possibility that the activity will have a significant 
effect on the environment due to unusual circum- 
stances." Stated another way, a project is only exempt 
from CEQA "[wlhere it can be seen with certainty that 
there is no possibility that the activity in question 
may have a significant effect on the environment." 
(Guidelines, S 15061, subd. (b) (3) .) Thus, . . . if 
the court perceives there was substantial evidence that 
the project might have an adverse impact, but the 
agency failed to secure preparation of an EIR, the 
agency's action must be set aside because the agency 
abused its discretion by failing to follow the law." 
Id. at 656. - 

To the same effect are Wildlife Alive v. Chickerinq, 18 C.3d 190, 
206 (1977) (where there is a reasonable possibility that a 
project or activity may have a significant effect on the environ- 
ment, an exemption is improper) and International Lonashoremenls 
& Warehousements Union v. Board of Su~ervisors, 116 C.A.3d 265, 
175-65 (1981). 

It has previously been judicially determined that a 
reduction in water deliveries to the west side of the San Joaquin 
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Valley will have significant adverse environmental impacts. In 
Countv of Fresno v. Andrus, 8 Envtl. L. Rep. 20179 (E.D. Cal. 
1978) revd on other grounds 622 F.2d 436 (9th Cir. 1980) the 
court considered proposed regulations which would have denied 
irrigation water to a substantial portion of the land irt Area I 
and other federal service areas. The court made the following 
findings of fact with respect to the reduction of irrigation 
water: 11[1] If defendants1 proposed regulations are implemented, . . . much . . . currently irrigated farmland . . . may return to 
desert . . .; [2] If defendantsf proposed regulations are imple- 
mented, serious and substantial overdrafts to the groundwater 
supply will result or be intensified . . . in Westlands Water 
District . . .; [3] If defendants1 regulations are implemented, 
land use patterns and cropping patterns will be altered through- 
out the San Joaquin . . . Valley[]." 

The Board did not prepare an EIR in the late 1970s in 
connection with D-1485. However, the draft Decision acknowledges 
that "[tlhe ecological and water diversion situations in the 
estuary have changed rapidly in the past few years, and the 
changes have been accelerated by the ongoing drought." These 
changes necessitate the development of new comprehensive environ- 
mental documentation under the guidance of CEQA, even if the 
Board had complied with CEQA in the first instance. CEQA Section 
21166 requires new environmental documentation at the second step 
of a two-step project where there has developed in the interim 
w[s]ubstantial changest1 in the project or surrounding circum- 
stances or "[nlew informationn not known at the first step. Such 
documentation is required at the latter time when "new signif- 
icant environmental impacts not consideredn previously have since 
developed. 14 CCR 5 15162 (a) . 

The Board may not adopt the draft Decision without 
first complying with CEQA and preparing an EIR. Californiats 
most important environmental statute may not be ignored. 

The 1963 Contract expressly requires that the federal 
government nshall furnish" to Area I farmers 900,000 acre feet of 
irrigation water each year. It also expressly warrants that such 
water can be made, and will be "availablen each year. However, 
the federal 'government has recently said that (a) it is following 
the draft Decision as an interim measure, and (b) it will cut off 
75% of our clients1 water in 1993-1994. 



State Water Resources Control Board 
February 16, 1993 
Page 4 

By drastically reducing the supply of CVP water to 
Area I, the draft Decision would, by virtue of the impairment of 
contract prohibitions in the state and federal constitutions, 
unconstitutionally impair Area 11s rights under the 1963 
Contract. In Sonoma Countv ~raanization of public Em~lovees v. 
Countv of Sonoma, 23 C.3d 296, 309 (1979), the leading contracts 
clause case in California, the court held that the law invali- 
dated there had effected a "severew impairment of the plaintiffs1 
contract rights and that, therefore, the judicial scrutiny the 
law had to undergo was to be I1elevated.'l The court relied in 
major part on Allied Structural Steel ComDanv v. S~annaus, 438 
U.S. 234 (1978) in which the U.S. Supreme Court had held that a . 
state action unconstitutionally impaired.previously created 
private contractual relationships in that it purported to impose 
new duties on one side for which the other side had not 
contracted. The court in Sonoma made the following statements 
regarding the holding in Allied: 

"The Court opined that . . . a severe impairment 
'will push the inquiry to a careful examination of the 
nature and purpose of the state legislation.' The 
statute was invalidated on the grounds that it . . . 
worked severe and permanent change in those terms [and] 
the measure was not necessary to meet an important 
general societal problem . . . ." 23 C.3d at 307. 

The impairment of the 1963 Contract and our clients1 
implementing contracts would be f1severe1' in the extreme. It 
could be expected to destroy up to 75% of Area 1's water entitle- 
ment. In contrast, D-1485, upheld in U.S. v. State Water 
Resources Control Board, 182 c.A.3d 82 (1986) (I1U.S. v. State 
Boardt1), has resulted in no known material impairment of such 
entitlement. U.S. v. State Board held that one factor to be 
considered is whether the holder of the contract right has been 
so regulated in the past that it has notice that the state might 
destroy such right in the future. But the state has never 
impaired our clients1 federal contract rights before, nor have 
they received any such notice. U.S. v. State Board held that 
another factor is whether the right holder had reasonable expec- 
tations and relied thereon. Barcellos I1 found that even an 
inexplicit pricing provision of the 1963 Contract created 
"reasonable expectations." 899 F.2d at 825. And surely the 
explicit water availability and delivery warranties and promises 
in the 1963 Contract do too. The U.S. v. State Board court 
further noted that federal contracts provide protection for the 
government when water is not available. But the express warranty 
of availability in the 1963 Contract overrides such provision. 
Commercial Code 8 8  2313, 2316(1); Fundin v. Chicaao Pneumatic 
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Tool Co., 152 C.A.3d 951, 958 (1984); Sierra Diesel Iniection 
Service v. Burrouuhs Corn., 890 F.2d 108, 113 (9th Cir. 1989). 

As to whether the draft Decision is wnecessaryw to meet 
an l'importantw public problem, Sonoma Countv Oruanization holds 
that judicial review is welevated,'' and Bllied Structural Steel 
holds that it. is "careful." (U.S. v. State Board cites both 
cases, but for other provisions.) The draft Decision fails to 
carry the Board's burden of so showing. Other alternatives exist 
which would permit this purpose to be fulfilled without impairing 
our clientsw contract rights. 

3. Fifth Amendment 

U.S. v. State Board acknowledges that "once rights to 
use water are acquired, they become vested property rights," and 
"they cannot be . . . taken by governmental action without . 
just compensation." 182 C.A.3d at 101. Since the trial court in 
that case had rejected such claims because the districts had "no 
water rights of their own,1' and since on appeal they made had "no 
argument . . . concerning the nature of their water rights," the 
appellate court declined to address the taking issue. 182 C.A.3d 
at 145. 

Our clients are the owners of water rights to benefi- 
cial use of the water which are property rights appurtenant to 
their lands. 43 U.S.C. 55 372, 485h-l(4); Ickes v. Fox, 300 U.S. 
82, 95 (1937); Nevada v. U.S., 463 U.S. 110, 121, 126 (1983). 
These rights are reflected, not only in the 1963 Contract, but 
also in the permit and license issued by the Board pursuant to 
D-1020 (1961). 

A permit modification that divests permanent physical 
dominion of property is a taking regardless of whether the action 
achieves an important public benefit. Nollan v. California 
Coastal Commissioq, 483 U.S. 825, 831-32 (1987); 
U.S., 444 U.S. 164, 180'(1979). Further, in the context of a 
regulatory restriction, merely serving the public interest does 
not avoid the compensation requirement of the Fifth Amendment. 
483 U.S. at 841. "It is axiomatic that the Fifth Amendment's 
just compensation provision is 'designed to bar Government from 
forcing some people alone.to bear public burdens which, in all 
fairness and justice, should be borne by the public as a whole' 
[citations]." First Enulish Evanuelical Lutheran Church of 
Glendale v. Countv of Los Anaeles, 482 U.S. 304, 318-19. 
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State action promoting environment values which results 
in a deprivation of property may constitute a taking for which 
compensation is required. National Audubon Society v. ~ u ~ e r i o r  
Court, 33 C.3d 419, 440 (1983); City of Berkeley v. Su~erior 
Court, 26 C.3d 515, 532 (1980). 

In'Everett Plvwood corn. v. U.S., 651 F.2d 723 (Ct. C1. 
1981), a plywood manufacturer made a contract to purchase timber 
harvested from a national forest. Two years later, when the 
contract had only been performed in part, the government unilat- 
erally terminated the contract, fearing environmental damage to 
soil and watershed. The court held that a takings claim was 
stated, saying: 

". . . [Tlhe high cause of environmentalism . . . 
is a cause with numerous and devoted adherents, some of 
whom will not tolerate the balancing of environmental 
considerations against others perhaps equally high but 
of a different nature. Here the cause is deemed to 
override the normal obligations of a government 
contract, i.e., if the Secretary of Agriculture is 
acting on behalf of the environment he can make any 
contract of his Department null and void. The effort 
of the government which has stepped into the market 
place and made contracts binding on others, to void 
them as applied to itself on behalf of some high public 
policy, is an old phenomenon in the law. . . . There 
can therefore be no doubt that high reasons of public 
policy do not endow public officials with authority to 
repudiate contracts. . . ." 651 F.2d at 727-28. 

Adoption of the draft Decision would take Area 1's 
water. We estimate that Area I would be entitled to just compen- 
sation of $200 million. 

4. Se~aration Of Powers 

The draft Decision states that it llprovides directionm 
for the use of water "required by recent federal legislation to 
be used for fish . . . protection." This apparently refers to 
Section 3406(b)(2) of the Central Valley Project Improvement Act 
(the "CVPIAnl) which directs the federal government to I1dedicateml 
annually 800,000 acre feet of the CVP yield for such purposes. 

Section 3408(k) of the CVPIA provides, however, that 
nothing therein shall Italter the terms of any final judicial 
decree confirming or determining water rights." The legislative 
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history makes clear that this provision was intended to protect 
the 1986 Judgment. 138 Cong. Rec. S17659, S17660 (Oct. 8, 1992). 

An ambiguous statute will be interpreted to protect 
rights enforced in a judgment. Davlo v. Administrator of 
Veterans1 Affairs, 501 F.2d 811, 812, 816, 822 (D.C. Cir. 1974). 
If the Board were to improperly interpret the CVPIA so as to 
impair Area 1's rights under the 1986 Judgment, the CVPIA, as so 
applied, would be unconstitutional under the separation of powers 
doctrine. Where private rights are at stake, a court's examina- 
tion of state action altering'a judgment is llsearching.w 
Commoditv Futures Tradina Commission v. Schor, 478 U.S. 833, 854 
(1986). A long line of cases involving governmental attempts to 
alter the outcome of government disputes establishes that later 
action may not impair rights established by an earlier judgment. 
United States v. Klein, 80 U.S. 128, 146 (1871); Pennsylvania v. 
Wheelina and Belmont Bridae Co., 59 U.S. 421, 431 (1856); ~ordo6 
v. United States, 117 U.S. 697, 701, 703 (1865); United States v. 
O1Grady1s Executors, 89 U.S. 641, 647, 648 (1875); McCullouah v. 
Virainia, 172 U.S. 102, 123, 124 (1898); Hodcfes v. Snvder,.261 
U.S. 600, 603 (1923). 

The 1986 Judgment ordered that the government "shall 
performI1 the 1963 Contract. It "requires" the government to 
perform the 1963 Contract. Barcellos 11, 899 F.2d at 826. 

A federal court judgment is binding upon, and must be 
honored by, a quasi-judicial body of the state government. 
Fartin v: Martin, 2 C.3d 752, 761-62 (1970); Gene R. Smith Corn. 
v. Terrvls Tractor. Inc., 209 C.A.3d 951, 953-54 (1989). 

Furthermore, a state court judgment, rendered December 
5, 1963, decreed that the 1963 Contract was llvalid,ll the judgment 
was llconclusive~l against all persons, including the Board, "as to 
all matters which could have been adjudicatedw in that action, 
and that each such person, including the Board, is "enjoined and 
restrainedn from raising any issue as to which the judgment was 
conclusive. 

Area I t s  judgment rights are unique, to the best of our 
knowledge. Accordingly, the draft Decision may not apply to 
Area I. 

5. Federal Su~remacv 

State water law may control the operation of a federal 
reclamation project only where state law is not inconsistent with 
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Congressional directives. U.S. Const., Art. VI, 5  2; 43 U.S.C. § 
383; california v. u.s., 438 U.S. 645 (1978). A state limitation 
or condition on federal management or control of a reclamation 
project is invalid if it "clashes with express or clearly implied 
Congressional intent or works at cross-purposes with an important 
federal interest served by the Congressional scheme." U.S. v. 
California, 694 F.2d 1171, 1177 (9th Cir. 1982). 

U.S. v. State Board acknowledges the existence of these 
federal constraints upon state power. 182 C.A.3d at 134-37. Yet 
it appears that the government and districts had not argued and, 
thus, the court did not address there two central requirements of 
federal reclamation law. 

First, U.S. v. State Board stated that the Board had 
erred in failing to make factual findings on whether a repayment 
contract was required to cover the costs of releasing water for 
outflow to control salinity control. Id. at 143. It stated the 
reclamation law had not "expressly declared nonreimbursablen such 
costs by irrigators and suggested that the "burden of such costsn 
may fall upon irrigators. Because of the inadequate record, the 
court failed to address this matter in substance. 

Farmers in Area I cannot bear any costs, including fish 
protection costs, unless they are permitted to buy the water in 
question and thereby pay to the government the water charges set 
out in the 1963 Contract. If Area I farmers do not bear those 
costs in that manner, someone must do so under some contract. 
Reclamation law mandates repayment of all project costs, includ- 
ing fish protection costs. 43 U.S.C. 8 5  521, 485h(a), (c); 
Carson-Truckee Water Conservancy District v. Clarlq, 741 F.2d 257, 
260 (9th Cir. 1984). The CVP authorizing legislation specif- 
ically provides that "the provisions of the reclamation law . . . 
shall govern the repayment of expendituresm1 and that the govern- 
ment "may enter into repayment contracts, and other necessary 
 contract^^^ with state agencies and other private or public 
parties. 50 Stat. 844, 850 (1937). The act authorizing the San 
Luis Unit also states that no funds shall be appropriated for 
construction of Unit distribution systems and drains until after 
I1a contract . . . calling for complete repaymentv1 has been 
submitted. 

Here, the draft Decision would divert massive quanti- 
ties of water from Area I farmers, who would have paid the 
construction and operation costs associated therewith, to be used 
by those public and private interest groups concerned with fish 
protection. But those interest groups, including the industries 
and agencies who advocate such protection, would enjoy the 
beneficial use of that water without having incurred any repay- 
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ment obligation, that is, free of charge. This would unconstitu- 
tionally clash, and work at cross-purposes, with the financial 
scheme carefully laid out in federal reclamation law. 

Second, U.S. v. State Board suggested that Congress 
deemed the objectives behind D-1485 to possess "a priority at 
least equaluu to the transport of irrigation water to water- 
deficient farmlands. 182 c.~.3d at 136. But reclamation law 
provides exactly the opposite. 

Federal reclamation law contains a strong and unmistak- 
able preference and priority of irrigation use over all other . 

uses. 43 U.S.C. 1 5  521, 485h(c); Fresn0.v. California, 372 U.S. 
627, 631-32 (1963); California, 438 U.S. at 671; U.S. v. Al~ine 
Land 6i Reservoir, 697 F.2d 851, 858-60 (9th 'Cir. 1983) t Arvin- 
Edison Water Storaue District v. Hodel, 610 F. Supp. 1206, 1217 
n. 37 (D.D.C. 1985); Nevada, 463 U.S. at 126; Countv of Trinitv 
v. Andrus, 438 F. Supp. 1368, 1380 (E.D. Cal. 1977). 

The legislation authorizing the Unit in which Area I is 
located provides that irrigation is the "principalm purpose of 
the Unit and that other purposes, such as providing fish 
benefits, are more uuincidents@f thereto. Cf., U.S. v. New ~exico, 
438 U.S. 696, 714-15 (1978). 

The draft Decision now before the Board would honor 
fish protection uses over irrigation uses. This would directly 
conflict with federal law. Accordingly, the draft Decision would 
be unconstitutional. 

Public Trust Doctrine 

The draft Decision claims authority under the public 
trust doctrine. The landmark case is Il 
v. Illinois, 146 U.S. 387 (1892) which held that the state could 
not sell waterfront property to private parties without first 
accommodating the public interest in access to waterways. 

Recently the doctrine has been transformed. In the 
words of a leading legal scholar, the transformed doctrine 
"strays from its original function, that of limiting government 
power over public assets, and addresses a new function, that of 
expanding government power over private propertytn and is Iusimply 
another unfortunate effort to create instability in private 
rights." Richard A. Epstein, "The public Trust ~octrine,~ Cat0 
Journal, Vol. 7, No. 2 (Fall 1987). 

'Ls 
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In California the transformed public trust doctrine was 
applied in National Audubon Societv, the case cited, in turn, in 
U.S. v. State Board, 182 C.~.3d at 148-52. The doctrine has 
since been limited. Golden Feather Communitv Assn. v. Thermalito 
Irriaation Dist., 209 C.A.3d 1276 (1989). 

U.S. v. State Board quotes National Audubon for the 
proposition that the doctrine should be invoked "whenever 
feasible." - Id. at 151, 152. These cases also state that 
in-stream uses should be preserved ttso far as consistent with the 
public interest." ~d. at 151. They merely impose a duty to 
"take the public trust into account." The U.S. v. State 
Board court states that the doctrine shall be applied only if 
"necessary and reasonable." - Id. The public trust doctrine is 
not used to upset reasonable expectations of property holders. 
Philli~s Petroleum Co. v. Mississi~~i, 484 U.S. 469, 482 (1988). 

U.S. v. State Board upheld D-1485's level of protection 
of the striped bass. That level, however, has resulted in no 
cutoff of Area I t s  water. The issue before the Board in the 
draft Decision is whether the much higher level of protection for 
the winter run of the Sacramento River Chinook Salmon may be 
justified under the public trust doctrine. U.S. v. State Board 
expressly noted the distinction, as follows: ". . . [Tlhe Board 
recognized that while a higher level was necessary to ensure 
protection of other species (e.g., . . . salmon), such level of 
protection would require the 'virtual shutting down of the 
project export p m p s t t  contrary to the broader public interest." 

U.S. v. State Board also held that "findings are 
required to show the underlying factual bases." id. at 150. The 
draft Decision contains no findings of fact supporting the 
reasonableness, the feasibility, the necessity, the public 
interest, or the reasonable expectations associated with cutting 
off Area 1's water. 

7. pes 1 

A permit or license granted by a state agency, which is 
r.-lied upon, creates a vested right which may not be deprived 
under the due process clause. Halaco Enaineerina Co. v. South 
Central Coast Reaional Commission, 42 C.3d 52, 72-73 (1986) ; Citv 
of West Hollvwood v. Beverly Towers, Inc., 52 C.3d 1184, 1.189-94 
(1991). 

A state agency may also be estopped to alter a pennit 
or license under such conditions. 0 
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Reuional Plannina Auencv, 68 C.A.3d 965, 975 (1977); Securitv 
Environmental Systems, Inc. v. South Coast Air Oualitv Manaaement 
District, 229 C.A.3d 110, 128 (1991). 

Area I has operated in reliance upon the permit issued 
by the Board three decades ago. ~t acquired a vested right, 
which the Board is estopped to destroy. 

The draft Decision relies upon (a) standard permit term 
80, in effect since the mid-1960s, to ensure that water is 
diverted only when available, and (b) reservations of jurisdic- 
tion to revise permit terms concerning fish protection. D-1020 
was issued in 1961 granting the permit relating to the Unit. It 
contains neither of the above reservations. 

However, D-1020 contains two others. Pursuant to Water 
Code Sections 1394 and 13241, the Board reserved continuing 
jurisdiction (.but only until the date of the license) for the 
purpose of "coordinatinglg the permit with other CVP permits. It 
also reserved such jurisdiction for the purpose of "salinity 
controlgi of the Delta. 

D-1485 was issued in 1978. Term 1 thereof continued 
any reservations of jurisdiction relating to coordination of 
permits and salinity control, but did not create any for fish 
protection. Term 2 provided that the government "shall maintain . . . water quality conditions" in the Delta according to 
specified without-project standards by (a) reduction of direct 
diversion at the pumps, (b) release of natural flow or water in 
storage, (c) operation of the Delta Cross Channel gates, or (d) 
any combination thereof. 

In reviewing D-1485 U.S. v. State Board stated that the 
Board engaged in a ggbalancingw process. 182 C.A.3d at 126, 142. 
It further sated that standards had to be "rea~onable~~ and serve 
the "public interest." In particular, the cdurt held that Water 
Code Section 1256 "requires consideration of the public benefitsw 
derived from the CVP. at 141. The court held that the Board 
must balance the "uses of the export recipientsIg in determining 
the public interest. at 142. The court upheld D-1485 to the 
extent it protected fish. at 150-51. It said that the bass- 
bass-protecting without project standards were proper, taking 
into account not only such needs, "but also the value of the 
projects. Ig - Id. at 151. 

The draft Decision would be a radical departure from 
D-1485 upheld as reasonable upon balancing in U.S. v. State 
Board. It achieved without project standards of water quality 
and protected the striped bass, while allowing Area I to continue 
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to purchase 100% of its irrigation water. By contrast, the draft 
Decision would cut off up to 75% of Area I t s  water in an effort 
to protect salmon by achieving water quality far above without 
project levels. This would be unreasonable and, therefore, 
illegal. 

U.S. v. State Board also held that "necessary findings 
reflecting the balancing of interests" in determining public 
interest are required. The draft Decision lacks the requisite 
findings. Accordingly, the reserved jurisdiction doctrine gives 
the Board no lawful basis for taking Area I t s  water. 

8. Reasonable Use 

The draft Decision also relies upon the reasonable us& 
doctrine of Article X, Section 2 of the California Constitution. 

U.S. v. State Board did not rely upon this doctrine in 
upholding the bass protection provisions of D-1485. 182 ~ . ~ . 3 d  
at 148-50. 

Furthermore, the court held in another context that an 
tfaccommodationft must be reached concerning the major public 
interests at stake, including Iltransport of adequate supplies for 
needs southward." Id. at 130. 

U.S. v. State Board holds that this is a "question of 
factN and that findings are required. Id. 

Here, the draft Decision fails to make adequate 
findings on (a) its economic impacts, (b) its environmental 
impacts, (c) alternative causes of salmon loss, and (d) alterna- 
tive solutions to such problems. 

9. Trend Of The Law 

The current governmental assaults upon Area 1's long- 
established water rights, including the draft Decision, raise 
fundamental questions about trends in the law generally, and in 
water law in particular. Before closing, please allow us to 
comment on the larger context. While it may first appear as a 
digression from the specific issues at hand, we think the Board 
must consider the broader implications of the issue it now faces. 
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What is happening to water law in California? While 
surprising, we think it particularly instructive to start the 
analysis by examining the influence of the once-obscure "critical 
legal studiesw movement on the development of that law. Allan C. 
Hutchinson, a law professor at York University in Toront~, 
Canada, has recently written that the central thrust of that 
movement~s attack on traditional jurisprudence is its program of 
"leftw politics. Allan C. Hutchinson, Ed. Critical Leaal Studies 
(1989) at 2. Other law professors who are associated with the 
movement describe it similarly. Mark Kelman, Ji Guide To critical 
Leffal Studies (1987) at 1, 2; Roberto Mangabeira Unger,. Th$ 
Critical Leffal Studies Movement (1983) at 1, 4. Professor 
Hutchinson touts the movement's "major offensive on the whole 
edifice of modern jurisprudencew and, in particular, its assault 
upon "the crucial distinction between law and politics." 
Hutchinson at 2, 4. His colleagues echo the same themes. Kelman 
at 3-6; Unger at 1, 3-4. 

Profession Hutchinson and a colleague have co-authored 
an article praising California water rights decisions in recent 
years for revealing "the fundamental truth that everything is in 
a process of changing or becoming." Allan C. Hutchinson, Patrick 
J. Monahan, ''Law, Politics, and the Critical Legal Scholars: The 
Unfolding Drama of American Legal Thought," 36 Stan. L. Rev. 199, 
217 n. 70 (1984). 

Professor Hutchinsonvs article has recently been 
extolled by Eric T. Freyfogle, a law professor at the university 
of Illinois, in his analysis of California's recent water law 
jurisprudence., Eric T. Freyfogle, vtContext and Accommodation in 
Modern Property Law," 41 Stan. L. Rev. 1529, 1545-47 (1989). 
Professor Freyfogle describes the critical legal studies perspec- 
tive, as follows: "Entitlement issues . . . cannot be resolved 
neutrally and objectively, based either on formal reason or on 
the inherent nature of the property item itself, because they 
raise questions of power, value, and social policy that are 
inevitably political in nature." Id. at 1546. Professor 
Freyfogle argues that California's assertion of political control 
over the process of defining water rights Ithas regained for the 
public much of the power to prescribe water use practicesN 
traditionally governed by the free market and the common law. 
Z& He praises the new development, as follows: "By discarding 
all pretense that water use entitlements are clearly and perma- 
nently defined, the story casts aside the notion of neutral, 
rule-driven adjudications." Id. 

Professor Freyfogle's article lauds certain new Cali- 
fornia cases departing from the traditional property rights 
model. He seems comforted that after National Audubon water 
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rights which had been "secure" were suddenly "precarious." Id. 
at 1537. And he endorses the praise lavished by his cohorts on 
U.S. v. State Board for tempering strict priorities by "a sense 
of equitable sharing." Id. at 1537 n. 43. 

The ideas of Professors ~utchinson and Freyfogle and 
their ilk are obviously no longer purely academic. Indeed, they 
have been expressly relied upon and incorporated in a recent 
intermediate appellate court decision in 'California. Im~erial 
Irri~ation District v. State Water Resources Control Board, 222 
C.A.3d 548 (1990) upheld the Board's decision to restrict a water 
district's water loss from canal spill and tailwater, relying . 
heavily on cases such as National Audubon and U.S. v. State 
Board. In its conclusion, the court swallowed the critical legal 
studies line advanced by Professors Hutchinson and Freyfogle, as 
folJ.ows: 

"All things must end, even in the field of water 
law. It is time to recognize that this law is in flux 
and that its evolution has passed beyond traditional 
concepts of vested and immutable rights. In his review . . ., Professor Freyfogle explains that ~alifornia is 
engaged in an evolving process of governmental redefi- 
nition of water rights. He concludes that 'California 
has regained for the public much of the power to 
prescribe water use practices . . . . I  He asserts that 
the concept that 'water use entitlements are clearly 
and permanently defined,' and are 'neutral [and] rule- 
drive,' is a pretense to be discarded. It is a funda- 
mental truth, he writes, that 'everything is in the 
process of changing or becoming' in water law. 

''In affirming this specific instance of far- 
reaching change, imposed upon traditional uses by what 
some claim to be revolutionary exercise of adjudicatory 
power, we but recognize this evolutionary process, and 
urge reception and recognition of same upon those whose 
work in the practical administration of water distribu- 
tion makes such change understandably difficult to 
a c ~ e p t . ~  222 C.A.3d at 573. 

Water rights at the federal level have also been seen 
by some as recently undergoing erosion. ,E.a., Peterson V. U.S. 
De~artment of Interior, 899 F.2d 799 (9th Cir. 1990); 
Barcellos 11, 899 F.2d at 814; MM 
pational Resources Defense Council, 93 Daily Journal D.A.R. 1533 
(1993). But any change there has been much more modest and 
restrained than at the state level. For example, the 
Barcellos I1 court noted: 
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"The fifth amendment prohibits the federal govern- 
ment from depriving a person of Iproperty without due 
process of law.' In Lvnch v. United States, 292 U.S. 
571, 579, . . . (1934), the Supreme Court held that 
'[rlights against the United States arising out of a 
contract with it1 are property rights protected from 
deprivation or impairment by the fifth amendments." 

The dissent in Barcellos I1 said this about the 1963 Contract and 
the 1986 Judgment: 

"Here we are not dealing with some public right 
that Congress can change at will. We are dealing with 
a judgment arising out of very specific contracts, and . 
the only public aspect is that the contracts were with 
the government. That aspect should make the contracts 
even less subject to the vicissitudes of legislation. 
See Perrv v. United States, 294 U.S. 330 . . . (1935); - 
Lvnch v. United States, 292 U.S. 571 . . . (1934) . . . . There is no reason to find that the judgment 
ordering enforcement of,the 1963 contract stands on 
shakier grounds. Rather, this case is more like Davlo, 
501 F.2d 811 . . . . Specific and valuable rights are 
involved, and the judgment deserves enforcement." Id. 
at 831-32. 

Madera Irriaation District also stated the same prin- 
ciple. 93 Daily Journal D.A.R. at 1535. It opined that ' I .  . . 
the government cannot reserve to itself an unlimited right to 
escape its contractual obligations without rendering its promises 
illusory . . . ." - Id. at 1537. And it analyzed the larger 
issue, as follows: 

''Congress can change federal policy, but it cannot 
write on a blank slate. The old policies deposit a 
moraine of contracts, conveyances, expectations and 
investments. Lives, families, businesses, and towns 
are built on the basis of the old policies. When 
Congress changes coursei its flexibility is limited by 
those interests created under the old policies which 
enjoy legal protection. Fairness toward those who 
relied on continuation of past policies cuts toward 
protection. . . . Expectations reasonably based upon 
constitutionally protected property rights are 
protected against policy changes by the Fifth Amend- 
ment. Those based only on economic and political 
predictions, not property rights, are not 
protected. . . . 
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". . . [Tloo liberal an interpretation of the 
residual sovereign power of the government to override 
its contractual commitments would eviscerate the 
government's power to bind itself to contracts. In 
addition to the moral offensiveness of allowing the 
government to break its promises, too liberal a con- 
struction would have the paradoxical consequence of 
weakening the sovereign power to implement policy. If 
the government's commitments need not be honored, then 
it can induce responses to policies only by cash or . 
coercion." Id. at 1534-35. 

While most of the world is rapidly abandoning all forms 
of central planning, it is puzzling, as well as ironic, that. 
California water law seems to be going in the opposite direction. 

The matter now before the Board may prove to be a 
crucial test of whether California will retain the traditional 
property-based approach or embrace the discredited social 
engineering approach to water law. See Terry L. Anderson, 
Donald R. Leal Free Market Environmentalism (1991) at 104-14. We 
urge the Board to think extremely carefully about this crucial 
question. 

Conclusion 

For, the above reasons, our clients in Area I contend 
that neither the public trust, reserved jurisdiction, nor reason- 
able use doctrine permits the Board to issue the draft Decision. 
In addition, such issuance would unlawfully violate CEQA, impair 
the 1963 Contract, take our clients' water rights, violate the 
1986 Judgment and the separation of powers principle, and affront 
the supremacy of federal reclamation law. Finally, the Board 
should not promote the rise of the social engineering model and 
the fall of the free market regime in water law. 

In addition, we endorse the views of various other 
commentators, including the District, showing that (a) the draft 
Decision may produce no environmental benefits, (b) any such 
benefits it may produce would be narrow in scope and limited in 
nature, (c) the draft Decision would certainly yield massive 
environmental damage, and (d) it would produce without any doubt 
devastating economic impacts. In short, the draft Decision is 
outside the zone of reason -- far outside. We cannot comprehend 
how this Administration could embrace such a radical change. 
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Accompanying this letter is an exhibit volume contain- 
ing copies of (1) the 1963 Contract, (2) the 1986 Judgment, (3) 
our letter, dated March 30, 1992, to the government, and (4) our 
notice, dated November 18, 1992, under the 1986 Judgment. We 
request that the Board take official notice of these public 
documents. 

Respectfully submitted, . . 
. - n 

William M. Smiland 

WMS : k 
cc: Governor Pete Wilson 

Daniel Lundgren, Esq. 
Mr. Douglas Wheeler 
Mr. James M. Strock 
Mr. David N. Kennedy 
Mr. George P. Shultz 
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Introduction 

As to the Area I claims that the government's involuntary 

reallocations of water violate six mandatory duties under federal 

reclamation statutes and state appropriation law, the government, 

with support of the Delta Interests, now claims for the first time 

that each such duty either (1) never actually existed, or (2) has 

been impliedky repealed. This revolukionary new stance attempts to 

evade or eviscerate at one fell swoop 92 years of Congressional 

lawmabing reflected-in hundreds of pages of the federal code, as 

well as state water doctrine developed over a century and a half. 

'But, as shown in detail below, each of the six mandatory duties 

retains its traditional vitality and, indeed, has recently been 

affirmed by Congress. 

As to the government's alleged defense under Section 

3406(b)(2) of the CVPIA, the government and the Delta Interests 

default. Neither makes any effort whatsoever to show that its 

dedication and management duties thereunder necessitated the massive 

involuntary reallocations of water at issue. The defendants offer 

the Court no reason to conclude that Section 3406(b)(2) was the real 

cause of those massive diversions. 

As to the alleged defense under Section 7 of ESA, both 

defendants are totally silent about the dispositive authority and, 

instead, importune the Court with .irrelevancies. Again, ESA is not 

the actual cause of the governmentts forced reallocations of water. 

The extravagant indulgence by the executive branch in its 

new policy preference is, of course, not cost-free. The losses to 

the economy -- and to the law -- are staggering. In Barcellos I the 

Court took judicial notice that diversions of the type effected here 
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create neconomie catastrophe." Barcellos & Wolfsen. Inc. v. 

Westlands Water District, 491 F. Supp. 263, 265 (E.D. Cal. 1980). 

Furthermore, the Ninth Circuit has noted: "The old policies deposit 

a moraine of contracts, conveyances, expectations and investments. 

Lives, families, businesses, and towns are built on the basis of the 

old policies." Madera Irriuation District v. Hancock, 985 F.2d 

1.397, 1400. (9th Cir. 1993) cert. denied 114 S. Ct. 59 (1993). The 

U.S. Supreme Court's opinion in Ivanhoe Irriaation District v. 

McCracken, 357 U.S. 275, 299-300 (1958) concluded: ". . . [Ilt seems 
farfetched to foresee the Federal Government 'turning its back upon 

a people who had been benefitted by [the CVP]' [quoting the first 

Senator Gore] and allowing their lands to revert to desert. The 

prospect is too improbable to figure in our decision." But what was 

once thought to be too improbable to consider has actually been 

happening in Area.1 in the last two years. At stake in this case is 

whether the government may turn its back, after all. 

1. PRELIMINARY CONSIDERATIONS 

(a) Recent scholars hi^ 

The stunning assault the government has mounted on the 

farmers of Area I, and the novel defense thereof the defendants now 

stand upon, call for some perspective. This case brings down to 

earth a conflict being waged in the academic world. 
- - 

Several well-known western historians have in the last . 

decade mounted a determined critique on irrigatorsv water rights. A 

central focus of the attack has been on landowners' rights and 

correlative government duties under- the federal reclamation program. 

A second target has been the state law doctrine of prior appropria- 
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tion which underlies that program. Norris Hundley, Jr., The Great 

Thirst: Californians And Water, 1770s-1990s (1992); Donald J. 

Pisani, To Reclaim A Divided West: Water. Law, And Public Policv 

1848-1902 (1992); Donald Worster, Rivers of Em~ire: Water, Ariditv, 

And The Growth Of The American West (1985). Typical of the views of 

these hiskorians are Professor Hundley's: ''The entire body of water 

law itself has been -- and remains -- a major culprit because of 
flawed statutes and other principles out of step with the times. 'I 

The Great Thirst at 385-86. ". . . [Tlhe overriding message [is] 
. . . abandon those attitudes and institutions that were born of an 
earlier era . . . Id. at 422. "Ultimately what seems clearly 

warranted is a coordinating agency authorized to take charae." 

(Emphasis in original.) Id. at 416. 

This thesis has also been advanced by several professors 

of law. Professors Hutchinson and Monahan co-authored an article 

praising certain recent California water rights decisions for 

revealing "the fundamental truth that everything is in a process of 

changing or becoming." Allan C. Hutchinson, Patrick J. Monahan, 

"Law, Politics, And The Critical_ Legal Scholars: The Unfolding Drama 

Of American Legal Thought," 36 Stan. L. Rev. 199, 217 n. 70 (1984). 

This article was praised by Professor Freyfogle in his analysis of 

California's recent water law jurisprudence. Eric T. Freyfogle, 

"Context And Accommodation In Modern Property Law," 41 Stan. L. Rev. 
. - 

1529, 1545-47. (1989). Professor Freyfogle describes the "critical 

legal studies" perspective, as follows: "Entitlement issues . . . 
cannot be resolved neutrally and objectively, based either on formal 

reason or on the inherent nature of the property item itself, 

because they raise questions of power, value, and social policy that 
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are inevitably political in nature." Id. at 1546. He argues that 

the assertion of political control over the process of defining 

water rights "has regained for the public much of the power to 

prescribe water use practicesM traditionally governed by the free 

market and the common law. Id. He praises the new development, as 

follows: "By discarding all pretense that water use entitlements are 
. . 

clearly and permanently defined, the story casts aside the notion of 

neutral, rule-driven adjud,icati~ns.~ Id. Professor Freyfogle seems 

comforted that water rights which had once been "securen are 

suddenly "precari~us.~~ Id. at 1537. And he endorses the tempering 

of strict priorities by "a sense of equitable sharing." L o a t  1537 

n. 43. 

Professor Freyfogleus views on water rights have been 

recently cited approvingly in a book about water rights and related 

issues. Charles F. Wilkinson, crossina The Next Meridian: Land. 

Water. And The Future Of The West (1992) at 290. Professor 

Wilkinson offers vehement criticism of federal reclamation rights 

and state appropriation rights. Id. at 21-22, 219-92. The effects 

of these doctrines have become ~unacceptable,~ he says. Id. at 298. 

Accordingly, "eliminatingw and llabolishingn them is required. Id. 

at 297, 305. In their stead he posits processes of wplanningng by 

the mcommunity. Id. at 260. 

Similar opinions are expressed in another recent law book. 

~awrence J. MacDonnell, Sarah F. Bates, Eds., Natural Resources 

Policy And Law: Trends And Directions (1993). The editors write 

that a new understanding "calls for major changes in existing laws 

and instit~tions,~~ including the elimination of reclamation and 

appropriation rights and their replacement by government planning 

4 2454-2A.12 
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and management. Id. at 9. One contributor, Professor Getches, 

assails the same two doctrines and concludes: "Now the time is right 

and the ideas are ripe for change." Id. at 146. Another contrib- 

utor, Professor Lazarus, postulates a shift from the old paradigm of 

private property, contract, and the free market to a new paradigm 

involving the ttdeemphasisn of property where "government will 

dictate the substance of the necessary restrictions." Id. at 202, 

.. Similar themes-are even more boldly advanced in a book 

published last year by four of the above mentioned law professors. 

Sarah F. Bates, David H. Getches, Lawrence J. MacDonnell, and 

Charles F. Wilkinson, Searchins Out The Headwaters: Chanae And 

Rediscovery In Western Water Policy (1993). They mount a strong 

challenge to the wisdom of the water rights system underlying recla- 

mation and appropriation law. Id. at 128-51. The professors 

advocate "breaking freetf of those doctrines. Id. at 175. They urge 

"reshapingu traditional western water policy. Id. at 198, 202. The 

four would institute a new regime based on "what is 'right1 instead 

of who has rights. Id. at 179 .. 
Professor Gray, one of the co-counsel for the Delta 

Interests in this-case, published a law review article earlier this 

year which incorporates many of these ideas. Brian E. Gray, "The 

Modern Era In California Water Law," 45 Hast. L.J. 249 (1994). He 
. . 

writes about  reallocation^^^ of water, including llinvoluntary" or 

"government-mandatedn reallocations of the type involved in this 

case. Td, at 249, 253, 261, 262, 263, 272, 306. He describes 

involuntary reallocations under CVPIA Section 3406(b)(2) and ESA 

Section 7 as "the most dramatic challenges to the existing alloca- 
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tional schemew and as "emblematic of the central themes of the 

modern era." at 252, 260-61, 306. Professor Gray touts the 

importance of the "definitionM of a water right in such a way as to 

allow the government to it. Id. at 262. The new type of 

water right he favors is I4fragile," i.e., existing at government 

sufferance, and is "dynamicn, i.e., subject to change by government. 

Id. at 262, 271. - 
A competing vision about western water policy has been 

' 

- offered by a group of influential market resource economists. Terry 

L. Anderson, Donald R. Leal, Free Market'Environmentalism (1991) at 

'32-33, 55-56, 99-120; Terry L. Anderson, Ed., Water Riahts: Scarce 

Resource Allocation, Bureaucracv, And The Environment (1983); Terry 

L. Anderson, Water Crisis: Endina The Policv Drouaht (1983). These 

economists are also critical of certain aspects of the reclamation 

program, including water development and marketing by the govern- 

ment, excess land regulation, interest subsidies, and environmental 

impacts. But they stoutly advocate well-defined and enforced water 

rights, including those created under federal reclamation law and 

state appropriation law, as a basis for voluntary reallocation in 

private water markets. 

The property rights/free market model advocated by these 

economists is supported by leading legal scholars. Charles J. 

Meyers, Richard A. Posner, Market Transfers Of Water Rishts: Toward 
. . 

An Im~roved Market In Water Resources (1971); Richard A. Epstein, . 

"The Public Trust Doctrine," 7 Cato J. No. 2 (Fall 1987). 

Professor Gray notes that to date government has chosen to 

1 exercise any authority to effect involuntary reallocations 

"sparingly.It Id. at 307. As noted in a leading treatise edited by 

2454-2A.12 6 
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Beck, one scholar has opined that involuntary reallocation is 

"legally difficult." Robert E. Beck, ed., Waters And Water Rishts 

(1991) ("Waters And Water Rights 11") S 16.03(a) at 331 n. 464. 

Beck also states that "there is little enthusiasm for the ideaw of 

involuntary reallocation. Id. 5 16.04(a) at 370. That is, until 

now. 

(b) Statutorv Internretation 

*- - In Radzanower v. Touche Ross & Co., 426 U.S. -148, 155, 

157-58 (1976) and Rembold v. Pacific First Federal Savinss Bank, 798 

F.2d 1307, 1310-11 (9th Cir. 1986), both the U.S. Supreme Court and 

the Ninth Circuit, respectively, held that no implicit repeal 

existed based on facts similar to the case at bar. In Radzanower, 

the Court said: 

"[There are] two well-settled categories of repeals 
by implication -- (1) where provisions in the two acts are 
in irreconcilable conflict, the later act to the extent of 
the conflict constitutes an implied repeal of the earlier 
one; and (2) if the later act covers the whole subject of 
the earlier one and is clearly intended as a substitute, 
it will operate similarly as a repeal of the earlier act. 
But, in either case, the intention of the legislature to 

- repeal must be clear and manifest . . . ." 426 U.S. at 
154 (quoting Posadas v. National City Bank, 296 U.S. 497, 
503 (1936)). 

In each of the two categories "the intention of the Legislature to 

repeal must be clear and manifest." Id. Repeals by implication 

"are not favored and will only be found when 'the new statute is 
.. 

clearly repugnant, in words or purpose, to the old statute . . . I  .I, 

In re Glacier Bay, 944 F.2d 577, 581 (9th Cir. 1991). It is 

insufficient to show that two statutes produce differing results 

when applied to the same factual situation. "Rather 'when two 

statutes are capable of co-existence, it is the duty of the courts 
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. . . to regard each as effective.'" 426 U.S. at 155 (quoting 

Morton v. Mancari, 417 U.S 535, 551 (1974)). "'Repeal is to be 

regarded as implied only if necessary to make the [later enacted 

law] work, and even then only to the minimum extent necessary. This 

is the guiding principle to reconciliation of the two statutory 

 scheme^.'^ 426 U.S. at 155 (quoting Silver v. New York Stock 

Exchanae, 373 U.S. 341, 357 (1963) .' 
Additionally, as set forth in Radzanower, prior specific 

statutory language.controls over-later.genera1 language. The 

Radzanower court said: 

"It is a basic principle of statutory construction 
that a statute dealing with a narrow, precise, and 
specific subject is not submerged by a later enacted 
statute covering a more generalized spectrum. 'Where 
.there is no clear intention otherwise, a specific statute 
will not be controlled or nullified by a general one, 
regardless of the priority of enactment.' Morton v. 
Mancari, 417 US 535, 550-551, 41 L Ed 2d 290, 94 S Ct 
2474. 'The reason and philosophy of the rule is, that 
when the mind of the legislator has been turned to the 
details of a subject, and he has acted upon it, a subse- 
quent statute in general terms, or treating the subject in 
a general manner, and not expressly contradicting the 
original act, shall not be considered as intended to 
affect the more particular or positive previous 
provisions, unless it is absolutely necessary to give the 
latter act such a construction, in order that its words 
shall have any meaning at all.' T. The Sedgwick, Inter- 
pretation And Construction Of Statutory And constitutional 
Law 98 (2d ed 1874) . l1 

1:- "Long-standing, importantt1 components of the reclamation 
program are not likely to be repealed by. implication. Morton v. 
Mancari, 417 U.S. 535, 550 (1974). See Hicks Bodv Co. v. Ward Bodv 
Works, 233 F.2d 481, 484 (8th Cir. 1956) ("the principle that the 
law does not favor repeal by implication is of special application 
in the case of an important public [policy] statute of long standing . . . ." See also Watt v. Alaska, 451 U.S. 250, 271 n. 13 (1981) 
('lit is almost inconceivable that Congress knowingly would have 
changed substantially a longstanding formula '. . . without a word of 
comment. " ) . 
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In Ivanhoe Irrisation District v. McCracken, 357 U.S. 275, 

(1958), the Supreme Court made it clear that under the reclamation 

laws, the government is obligated to ensure a sufficient supply of 

water to meet program requirements. The Court said: "If the rights 

held by the United States are insufficient, then it must acquire 

those necessary to carry on the project, United States v. Gerlach 
. . 

Live Stock Co., supra (339 U.S. at 739) . . . ." (Emphasis added.) 

357 U.S. at 290-91. This bverriding direction to obtain sufficient 

water-to meet all reclamation -program obligations -- which arises 
from the interaction of the six specific duties discussed below -- 
remains intact. Neither ESA nor CVPIA in any way repeals oraamends 

it. Perhaps the government must sell and deliver a million truck- 

loads of Perrier to Area I . . . but the basic purpose of the reclama- 
tion program must be carried out. 

2. RECLAMATION STATUTORY DUTIES 

(a) Dutv To Honor Beneficial Use Rishts 

Section 8 of the 1902 act establishes "the right to the 

use of watern and provides thatnbeneficial use shall be the basis, 

the measure, and the limit of the right." 43 U.S.C. 5 372. Section 

8 further provides, in relevant part, as follows: 

"Nothing in this Act shall be construed as affecting 
or intended to affect or to in any way interfere with the. 
laws of any State . . . relating to the control, appropri- 
&ion, use, or distribution of water used in irrigation, 
or any vested right acquired thereunder, and the Secretary 
of the Interior, in carrying out the provisions of this. 
Act, shall proceed in conformity with such laws . . . . II 
Id. at 5 383. - 

Under California law the issuance of a permit to appro- 

priate water gives the right to take and use such water. Cal. Water 
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Code 5 5  1381, 1455. Landowners within a district served with 

federal reclamation project water have the right to beneficial use. 

Ivanhoe Irriuation District v. All Parties, 47 C.2d 597, 627-29 

(1957), rev'd on other urounds Ivanhoe Irriaation District v. 

McCracken, 357 U.S. 275 (1958). Section 8 refers to the state law 

of prior appropriation. Id. at 628. Such rights are vested and 

cannot be infringed or taken. U.S. v. State Water Resources Control 

Board, 182 C.A.3d.82, 101 (1986). 

.... In 1956 Congress attempted to clarify users1 rights. The 

1956 legislation. reenacted Section 8 of the 1902 act, in the modern 

context, including the landownerls right of beneficial use and the 

government's duty to proceed in conformity, and not to interfere, 

with state law relating to the appropriation and use of irrigation 

water. 43 U.S.C. 5 485h-4. Another key provision of the 1956 act, 

Section 1(4), refers to the "rightn to water "for beneficial use." 

Ickes v. Fox, 300 U.S. 82, 81 L. ed 525, 530-31 (1937) 

described the farmers8 statutory water rights under Section 8, as 

follows: 

"Respondents . . . had acquired a vested right to the 
perpetual use of the waters . . . . Under the Reclamation 
Act . . . as well as under the law of Washington, 
'beneficial use' was 'the basis, the measure and the limit 
of the right.' . . . 

". . . And in those states, generally, including the 
Skate of Washington, it long has been established law that 
the right to the use of water can be acquired only by 
prior appropriation for a beneficial use; and that such 
right when thus obtained is a property right, which, when 
acquired for irrigation, becomes, by state law and here by 
express provision of the Reclamation Act, as well, part 
and parcel of the land upon which it is applied." 
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Nebraska v. Wvominq, 325 U.S. 589, 89 L. Ed. 1815, 1829 

(1944) described section 8, as follows: "The water right is acquired 

by perfecting an appropriation, i.e., by an actual diversion 

followed by an application within a reasonable time of the water to 

a beneficial use." 

After extensive quotation from Ickes and Nebraska, the 

Supreme Court in Nevada v. U.S., 463 U.S. 110, 77 L. Ed. 2d 509, 522 

(1983) said this: 

"The law of Nevada,.in common with most other Western 
States, requires for the perfect'ion of a water right for 
agricultural purposes that the water must be beneficially 
used by actual application on the land. [Citation] . . . 
[Tlhe beneficial interest in the rights . . . resided in 
the owners of the land within the Project to which these 
water rights became appurtenant upon the application of 
Project water to the land. . . . II 

In U.S. v. Al~ine Land & Reservoir Co., 697 F.2d 851, 853 

(9th Cir. 1983) the Ninth Circuit explained Section 8, as follows: 

"By the terms of the statute, beneficial use . . . is . . . the 
necessary rationale and source of the right. This determination by 

Congress is explained . . . by the historical significance of the 
beneficial use concept in western water law . . . . 11 

Clark states that ". . . it is regarded as settled that as 
against . . . an attempt [to reduce the amount of water users had 
been receiving], a project user has a vested property right which 

cannot be withdrawn at the will of the government." Robert E. 

Clark, ed., Waters And Water Riahts (1967) ("Waters And Water Rights 

I") 5 118.2. He further states: "Insofar as the users are entitled 

to continued service in accordance with past use, the water is 

undoubtedly theirs . . . ." - Id. at 1 117.3. 
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Roos-Collins writes that a farmer's rights to project 

water are "defined partly , . . by the Reclamation Act and state 
laww and "have the character of property rights," and that "the 

Bureau cannot take back a project right." Richard Roos-Collins, 

"Voluntary Conveyance Of The Right To ~eceive A Water Supply From 

The United States Bureau Of Reclamationtu 13 Ecol. L.O. 773 (1987) 

'"Right To. Receive A Water Supply1') at 778 n. 17. He states: I'A 

project right . . . guarantees continued delivery for the project 
life .. . . .I8 - Id. at 793. He further states that If. . . the actual 
irrigators . . . have guarantees of continued delivery of project 
supply." Id. at 821. Roos-Collins also writes, as follows: 

'I. . . The sources of definition [include] the Recla- 
mation Act [and] state law . . . . Federal law (including 
the Reclamation Act's few specific mandates as to water 
use . . . generally defines the obligations that the 
United States assumes and which . . . the irrigators can 
expect the United States to satisfy; state laws provide 
the substance . . ., unless these laws frustrate the 
purposes of the Reclamation Act, including the requirement 
that all project water be put to beneficial use. . . . 

". . . [SJtatutory . . . provisions do specify, with 
reasonable clarity, what the . . . irrigators can expect 
from the United States . . . ." - Id. at 822. 

Roos-Collins further explains: - 

". . . Under the statutory and common law in western 
states, a right to use water to the exclusion of others is 
property . . . I  as a result of section 8 of the Reclama- 
tion Act, a project right therefore is the 'property' of 
the . . . project irrigators. Under the common law of 
western states (generally adopted by statute), the right 
to use water . . . exists because of continuing beneficial 
qse. Like a state-granted water right, a project right 
for permanent supply is property . . . ." - Id. at 824-25. 

Finally, Roos-Collins explicates the government's duty to irrigators 

under the above statues, as follows: 

". . . [TJhe actual irrigators hold the primary 
beneficial interest in the project's agricultural water 

I supply. . . . 
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"The 'primacy' of an irrigator's project right is a 
conclusory label that does not indicate the nature and the 
limits of the obligations owed by the Bureau and the irri- 
gation district. The irrigator does have a right to 
continued water service . . .; neither the Bureau nor the 
district can unilaterally and arbitrarily deprive the 
irrigator of that service. . . . II 

"The irrigator's project right is measured by the 
beneficial use of project water on the project 
land; . . ." Id. at 846, 848. 

Citing Ickes and Nevada, Beck states: 

"The landholder who . . . has applied [reclamation 
water] to an authorized and beneficial use has a 'vested 
right' that has been upheld against unilateral attempts by 
the government to alter the contract to terms more favor- 
able to the United States. . . ." Waters And Water Rights 
I1 § 41.05 at 410. 

As to "involuntary or administrative reall~cation'~ of project water, 

Beck'notes that "individual irrigators may have vested rights." - Id. 

The government's west-wide duty under Section 8, the 1956 

reenactment thereof, and the judicial gloss thereon is reflected in 

CVP legislation. The 1937 authorizing act provides that the govern- 

ment may acquire "water rightsn necessary for the purpose of the 

reclamation of arid and semiarid lands. 50 State. 844 at 850 (Aug. 

Section 3406(b) of the CVPIA provides that the government 

"sha1.l operate the [CVP] to meet all obligations under State and 

Federal law." Section 3411(a) mandates that, prior to any realloca- 

tion, the government "shall . . . obtain a modification in [water 
rights] permits and licenses, in a manner consistent with'the 

provisions of applicable State law." These CVPIA provisions affirm 

the government's duties to honor landownerst federal and state 
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rights of beneficial use and to proceed in conformity to state water 

law. 

The same rights and duties were specifically incorporated 

in the Unit. Section l(a) of the Unit authorizing act of 1960 

provides that construction of the Unit shall not be commenced until 

the government has secured "all rights to the use of water which are 
. . 

necessary to carry out the purposes of the unit." Pub. L. 86-488, 

74 Stat. 156 (June 3, 1960). 

SWRCBg s D990 (Feb. 9,1961) provides that the ggrightsgg 

thereunder were acquired and ar,e to be held by the government "in 

trust for the water usersu and "the project beneficiaries wh6 by use 

of the water on the land will become the true owners of the 

perpetual right to continue such use." 

The government attempts to distinguish Ickes. It argues 

(at 2) that the farmers there had "pre-federal project water 

rights." It asserts (at 3) that "Area I does not hold senior water 

rights that pre-date the CVP.I1 The government cites no authority 

for the proposition that the government must only honor preproject 

rights. Neither Section 8, as originally enacted, nor the 1956 

reenactment and clarification thereof makes any such distinction. 

Ivanhoe Irrisation District v. McCracken applies the basic reclama- 

tion principles to preproject and postproject water users alike. 

Indeed, the supreme Court expressly noted that "irrigators in 

po van hoe District] receive water diverted from the San Joaquin in . 

which they never had nor were able to obtain any water right." 2 L. 

Ed. 2d at 1322. Roos-Collins states that irrigators hold the right 

to beneficial use of project water ". . . even in the typical case 
I 

where the irrigators, prior to the project construction and opera- 
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tion, had no such state-granted water rights to the waterway from . 
which the Bureau now diverts the project supply.tt Right To Receive 

A Water Supply at 846. 

The government attempts (at 2-3) to distinguish Nevada and 

Al~ine on the ground they "involve stream-wide adjudicationsM of 

Nevada rivers. The adjudication involved in those cases ttconfirmedu 

water rights secured for irrigators under Section 8 and the state 

law of appropriation. Nevada, 77 L. Ed. 2d at 519, 522.. The rights 

here were also secured for Area I farmers under Section 8 and state 

appropriation law. 

The government argues (at 3) that "it is the United States 

which holds the water rights permits issued by the [SWRCB], not 

Area I." It offers no authority in support of this proposition. In 

fact, the authority is to the contrary. As stated in Ickes: 

". . . [Tlhe contention . . . that . . . ownership of 
the . . . water-rights became vested in the United States 
is not well founded. Appropriation was made not for the 
use of the government, but, under the Reclamation Act, for 
the use of the landowners; and by the terms of the law . . ., the water-rights became the property of the land- 
owners. . . " 81 L. Ed. at 53. 

In Nebraska, The Supreme Court said it this way: 

"The property right in the water right . . . is 
appurtenant to the land, the owner of which is the appro- 
priator. The water right is acquired by perfecting an 
appropriation, i.e., by an actual diversion followed by an 
application within a reasonable time of the water to a 
beneficial use. [Citations] . . . . 
:- "We have then a direction by Congress to the Secre- 
tary of the Interior to proceed in conformity with state 
laws in appropriating water for irrigation purposes. . . . 
Pursuant to that procedure individual landowners have 

I become the appropriators of the water rights." 89 L. Ed. 
at 1829-30. 

1 Nevada holds: I t .  . . [Tlhe beneficial interest in the rights 
1 confirmed to the Government resided in the owners of the land within 
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1 the Project to which these water rights became appurtenant upon the. 

i application of Project water to the land." 77 L. Ed. 2d at 522. 

~ The Delta Interests argue (at 53) that Nevada and Alnine, 

1 as well as Ickes, Igonly require the United States to fulfill its 

1  contract^.^ For this proposition, the Delta Interests cite Beck. 

Waters And Water Rights I1 5 41.05 at 411 n. 214. Beck limits his 

point to the duty imposed on the government "by Ickes.I1 But Ickes 

holds that Section 8 and the state law incorporated therein impose 

such duty independent of contract. 

The Delta Interests argue (at 5.3) that Area I farmers, 

%like the claimants in Fremont-Madison Irriaation District v. U.S., 

763 F.2d 1084 (9th Cir. 1985), lack any rights under state appropri- 

ation or federal reclamation law. But there, unlike here, the dam 

collapsed "before any stored water was deliveredg1 to the farmer for 

application to his land. Id. at 1085. Accordingly, the right of 

beneficial use had never come into being. Here, Area I farmers have 

applied irrigation water from the Unit to their lands for approxi- 

mately 25 years. 

The Delta Interests argue (at 50) that "this Court has 

already determined that Area I has no Istatutory1 right to water," 

citing the opinion in this case denying their motion to dismiss. 

They argue (at 51) that drea I g s  motion is barred by collateral 

estoppel as ". . . it is based on a legal argument that was rejected 
by thi; Court in a prior proceeding . . .,Ig citing 850 F. Supp. at 
1400. The Court, in fact, noted that, "[als a general matter, 

dismissals without prejudice do not constitute a final decision," 

and that such a dismissal will be so considered only if "suffici- 

ently firm." Id. at 1400-01. Within these guidelines, the Court 
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held only that contract issues were finally decided in Barcellos I11 

and gave rise to collateral estoppel, as follows: 

"Westlands and any other party to the contract at 
issue in Barcellos cannot relitigate that that contract 
provides an absolute vested contract right to water that 
cannot under any condition be altered by the Federal 
Defendants' reasonable actions, taken pursuant to valid, 
subsequent legislation. That issue was resolved against 
them and no further judicial action is required. The 
parties were fully heard, and the-order supported by a 
reasoned decision. . . 

". . . [Tlhe issue of whether the Westlands and 
related parties1 water rights were absolutely unalterable 
under their contracts with the Bureau [is precluded]." 
Id. - 

As the Area I Representatives do not attempt to relitigate their 

contract claims here, collateral estoppel is not warranted under the 

dismissal opinion in this case. 

Indeed, that opinion made clear that the reclamation 

statute claims asserted here were not precluded. It described many 

of such claims. Id. at 1397-98, 1401. It held: I1Nor did the 

decisions finally determine the questions presented by . . . the 
Bureau's change of management philosophy for the CVP . . . ." - Id. 

at 1400. It further held: "Taken as true, these allegations provide 

the defendants notice of claims their actions in allocating CVP 

water are . . . contrary to law. That issue was not determined in 

Barcellos and is not precluded." Id. at 1401. Accordingly, it is 

the Delta Interests who are precluded by the dismissal opinion. 

The Delta Interests also attempt (at 51, 53) to reach 

beneath the dismissal opinion in this case to the opinions in 

Barcellos 111. But the cited passages rejected the Area I contract 

claims. In the first opinion the Court addressed any rights Area I 

landowners possess "as a result of the 1963 contract." 849 F. Supp. 



at 724. It stated that Area 1's contract rights "are limited by thp 

shortage provision contained in ~rticle 11.'' Id. at 725. At the 

second hearing the Court explained that, "arguendon and "assumedly 

for lawful . . . purposes," the government can follow the legisla- 
tive mandate it is under "without violating reclamation law." Rep. 

Trans. Aug. 30, 1993 at 18-19. In the supplemental opinion the 

Court made clear that it was ruling that Section 8 of the 1902 act 

does not "abrogate[] the shortage provision of the present 

contract." Id. at 732. 

(b) Dutv Not To Impair Irrisation 

Federal reclamation statutes "restrictn the use of water 

to certain purposes. Jicarilla A~ache Tribe v. U.S., 657 F.2d 1126, 

1138, 1139 (10th Cir. 1981). "originally the federal reclamation 

laws made provision only for water to be used in irrigation." Id. 

at 1138. In Nevada the government unsuccessfully attempted to 

compel a reallocation of project water from its historic irrigation 

use to a new fishery use. The Supreme Court said: ". . . [Tlhe 
Government's position, if accepted, would do away with half a 

century of decided case law relating to the Reclamation Act of 1902 

and water rights . . . ." 77 L. Ed. 2d at 519. The Court went on 

the say: ". . . [Tlhe Government is completely mistaken if it 
believes that the water rights confirmed . . . for use in irrigating 

. - 
lands within the Newlands ~eclamation project were like so many 

bushels of wheat, to be bartered, sold, or shifted about as the 

Government might see fit." Id. at 522. See also ~ l ~ i n e  I, 697 F.2d 

at 853-54. 
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thereof, water rights shall be appurtenant "to the land irrigated." 

~ 

43 U.S.C. 5 5  372, 485h-4. The 1956 legislation provides that a 

water user "shall . . . have a first rightn to water for use Iton the 
irrigable lands . . . ownedM by him. id. at 1 485h-l(4). In short, 

federal water rights arise out of the use of water for irrigation, 
. . 

not for other purposes. 

Section 8 and its 1956 iteration obligate the government 

to proceed in conformity with state laws relating to the use of 

irrigation water. No holder of appropriative water rights under 

California law may change the purpose of use of such water wi-hout 

the permission of the State Water Resources Control Board. Water 

Code 5  1701. It is within the State Board's discretion'to grant or 

refuse an application to change the purpose of use of appropriated 

water. However, before permission to make such a change is granted 

the State Board shall find that the change will not operate to the 

injury of any legal user of the water involved. Id. at 5 5  1702, 

1705. Where the requested change of purpose of use is for 

preserving or enhancing fish resources, in addition to finding that 

the change will not unreasonably affect any legal user of water, the 

State Board must determine if the proposed change is in the public 

interest. Id. at g  1707 (b) (2) . 
I Legislation passed in 1920 also deals with protection of 

irrigition uses. It reads, in pertinent part, as follows: 

"The Secretary of the Interior in connection with the 
operations under the reclamation law is hereby authorized 
to enter into contract to supply water from any project 
irrigation system for other purposes than irrigation, upon 
such conditions of delivery, use, and payment as he may 
deem proper: Provided . . . That no water shall be 
furnished for uses aforesaid if the delivery of such water 
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shall be detrimental to the water service for such irriga- 
tion project. . . . n  (Emphasis in original.) 43 U.S.C. § 
52 1 

Clark writes: 

"[The 1920 act] not only prefers irrigation, but 
provides that . . . 'no water shall be furnished for the 
uses aforesaid if they delivery of such water shall be 
detrimental to the water service for such irrigation 
project.' . . . [Tlhe 1920 act is still applicable to 
nonproject users. Notably, its language states the 
preference in terns which suggest that, even when 
contracts have been made and uses exist under them, those 
uses must be.subordinated to subsequently arising needs of 
the irrigation project. Waters And Water Rights I § 122.1 
at 242-43. . - . -  

Similarly, Roos-Collins asserts that under the 1920 act 

"the water supply for nonirrigation may be provided only ifn its 

provision will not be detrimental to irrigation. Right To Receive A 

Water Supply at 795. 

Another irrigation protection statute, Section 9(c) of the 

1939 act, provides, in relevant part, as follows: 

''The Secretary is authorized to enter into contracts 
to furnish water for . . . miscellaneous purposes. . . . 
No contract relating to . . . miscellaneous purposes . . . 
shal1,be made unless, in the judgment of the Secretary, it 
will not impair the efficiency of the project for irriaa- 
tion purposes. (~mphasis in- original, ) - 43 U. S . C. 5 a 

485h(c) . 
In Fresno v. California, 372 U.S. 627, 10 L. Ed. 2d 28 

(1963) Fresno sued to establish its entitlement to water at Friant 

Dam on the same terms as irrigators. The Supreme Court rejected 

Fresno's claim, citing section 9(c) and saying: ". . . Fresno has no 
preferential rights to contract for project water, but may receive 

it only .if, in the Secretary's judgment, irrigation will not be 

adversely affected." 10 L. Ed. 2d at 31. This passage in Fresno 

was quoted approvingly in california v. U.S., 438 U.S. 645, 57 L. 



Ed. 2d 1018, 1036 n. 24 (1978) ; see also Jicarilla, 657 F.2d at 

1238. 

The government attempts vainly (at 4) to distinguish the 

Fresno case. It notes that Itthere was no fisheries issue in that 

case." But Section 9(c) protects irrigation as against llpower,w 

ttmunicipal,u and all ~miscellaneousu (including fishery) uses 

equally. All such purposes may be served, but only subject to the 

restriction that irrigation not be impaired. 

The Delta Interests argue (at 55), as follows: ". . . [B]y 
its plain language section 521 merely authorizes the Secretary to 

'enter into contracts under certain conditions. However, here, the 

Secretary has not entered into a contract to deliver water to the 

fish." But as shown in point 2(d) below, the government is bound to 

deliver the water in question for any fishery purposes pursuant to a 

cost-sharing contract. It cannot escape its duty to perform the 

1920 act by violating that other duty. Similarly, the Delta 

Interests argue (at 54) that Section 9(c) "does not apply where, as 

here, . . . no water is being sold under a competing Reclamation 
contract." Again, the government cannot avoid one statutory duty by 

violating another. 

I The Delta Interests also argue (at 54) that Section 9(c) 

"does not apply where, ak here, no new Reclamation project is 

inv~lved.~~ No authority is cited supporting this view, and nothing 

in the language of the statute so suggests. The 1920 act provision 

discussed above parallels Section 9(c) of the 1939 act and operates 

broadly "in connection with the operations under reclamation law." 

The Delta Interests also claim (at 54) that Section 9(c) 

e 
28 

Law offices of 
mM8Khachigtan 

SsvMlm uoor 
One BnnLsr nin 

801 wsst um strest . Angsla~. Co BMl7l-2004 

is Itirrelevant" to Area I t s  claim, citing two cases. The first, 
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Citv of Santa Clara v. Anderson, 572 F.2d 660 (9th Cir. 1978) 

construes portions of Section 9(c) not at issue here and is, itself, 

therefore, irrelevant. The second, Arizona Power Poolina Assn. v. 

Morton, 527 F.2d 721 (9th Cir. 1975), supports the Area I claim. It 

holds that the disposition of natural resources developed under 

reclamation law is "subject to the restrictionsu of Section 9(c). 

527 F.2d at 729. It states: 

If. . . [Tlhe Secretary [is] . . . subject only to 
considerations of overall project efficiency with respect 
to the ultimate goals of irrigation. The Secretary is 
thus given a very specific directive and a prohibition 
against making any contract . . . which would 'impair 
project efficiencyt. Clearly he is not given total and 
absolute discretion . . . ." (Emphasis in original.) Id. 
at 727. 

Section l(a) of the 1960 act authorizing the unit provides 

that the Unit may furnish water for fish benefits, but only as 

?incidentsu to its "principal purpose of irrigation." The 1956 

feasibility report, which is incorporated by reference in Section 

l(a) of the 1960 act provides that, of the Unit supply, "about 98 

percent will be for irrigation.If Report To Regional Director at 13. 

In Jicarilla A~ache Tribe, the most geographically specific statute 

set out irrigation as a "principalw use and fish as an "incidentaln 

use. 657 F.2d at 1130. The court there held that fishery uses 

could not lawfully displace established irrigation uses. 

D990 and Dl020 (June 30, 1961) provide that the water is 
-- 

for "irrigationu purposes. They further provide for change in 

"purpose of usew as provided by state law. 

Section 3406(b) of the CVPIA provides that the government 

"shall operate the [CVP] to meet all obligations under . . . Federal 
law." Such obligations include honoring federal water rights 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2 7 

28 
Law O~IIWS of 

naandaKhachigian 
Savm floor 
One Bunker HUI 

601 West FHth Strset 
Angalas. '3 90071-2004 

relating to irrigation under Section 8 and the 1956 reenactment and. 

clarification legislation, avoiding detriment to irrigation under 

the 1920 legislation, and avoiding impairment of irrigation 

efficiency under Section 9(c) of the 1939 act. They also include, 

in addition to these west-wide duties, the Unit-wide duty in Section 

l(a) of the 1960 act to carry out the principal purpose of the Unit. 

Section 3406(b) of the CVPIA also provides that the 

government "shall. operate the [CVP] to meet all obligations under 

State . . . law," including "all decisions of the [SWRCB] estab- 
lishing conditions on applicable licenses and permits." Section 

3411(a) provides, in relevant part, as follows: 

". . . [TJhe Secretary shall, prior to the realloca- 
tion of water from any purpose of use . . . specified 
'within applicable [CVP] water rights permits and licenses 
'to a purpose of use . . . not specified within said 
permits or licenses, obtain a modification in those 
permits and licenses, in a manner consistent with the 
provisions of applicable State law, to allow such change 
in purpose of use . . . . 11 

The government argues (at 3-4) that "Area I ignores the 

public trust doctrine under california law which vests the [SWRCB] 

with continuing jurisdiction over the holders of Water rights 

permits and licenses to protect the resources of the State, in 

particular, fisheries." The government's implication that the SWRCB 

will apply the public trust doctrine in this situation and in a 

manner to vindicate its involuntary reallocations is not ripe for 

adjudication by this Court at this time. Even if it were ripe, it 

is by no means certain the SWRCB is inclined to apply the public 

trust doctrine as the government wishes. It has not necessarily 

acted in the past as the government predicted or hoped. Finally, 
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there is substantial doubt that the SWRCB could so act even if it 

were inclined. 

The government argues (at 4) that nothing it has done 

conflicts with California v. U.S., 438 U.S. 1018 (1978), as "ESA and 

CVPIA are clear Congressional directives." As shown below ESA 

Section 7 is not a clear congressional directive to involuntarily 
. . 

reallocate half or more of Area I t s  water. As also shown below 

neither is CVPIA Section 3406(b)(2). If the government refers to 

Section 3406(a) or..3402(f) of CVPIA, those are shown below in this 

point to provide no such clear Congressional directive. As shown 

above and below, state appropriation law, and the permits issued 

thereunder, establish that the water in question was appropriated 

The landmark case involving the public trust doctrine is 
Illinois Central Railroad v. Illinois, 146 U.S. 387 (1892) which 
held that the state could not sell waterfront property to private 
parties without first accommodating the public interest in access to 
waterways. California appeared to have transformed the public trust 
doctrine in National Audubon Society v. Superior Court, 33 C.3d 419 
(1983). U.S. v. State Board, quotes National Audubon for the prop- 
osition that the doctrine should be invoked "whenever feasible." 
182 C.A.3d at 151, 152. These cases also state that in-stream uses 
should be preserved "so far as Consistent with the public interest." 
Id. at 151. They merely impose a duty to "take the public trust - 
into account." Id, The U.S. v. State Board court states that the 
doctrine shall be applied only if "necessary and reas~nable.~' - Id. 
U.S. v. State Board upheld D-1485's level of protection of the 
striped bass. That level, however, has resulted in no cutoff of 
Area I t s  water. The issue the Board would consider here includes 
whether the much higher level of protection for the salmon may be 
justified under the public trust doctrine. U.S. v. State Board 
expressly noted the distinction, as follows: ". . . [Tlhe Board 
recognized that while a higher level was necessary to ensure protec- 
tion of other species (e.g., . . . salmon), such level of protection 

I 
would require the 'virtual shutting down of the project export 

1 pumps,' contrary to the broader public interest." The public trust 
doctrine is not used to upset reasonable expectations of property 
holders. Philli~s Petroleum Co. v. Mississimi, 484 U.S. 469, 482 
(1988). The once-expanded doctrine has more recently been limited. 
Golden Feather Community Assn. v. Thermalito Irrisation Dist., 209 
c-A.3d 1276 (1989). 
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for irrigation. The diversions conflict with such provisions of . 
state law, contrary to Section 8 and California. 

Section 3406(a)(2) of CVPIA amends the 1937 and 1954 

legislation authorizing the CVP to read that the CVP dams and 

reservoirs shall be used, second, "for irrigation . . . and fish 
. . . mitigation, protection and restoration purposesu and, third, 
for "fish . . . enhancement." The Delta Interests argue (at 55) 

that this amendment to the 1937 and 1954 acts "has placed fish . . . 
restoration on an equal footing with irrigation in the CVP." But 

what does the amendment really mean? It is a well established rule 

of statutory construction that statutes are to be given prospective 

effect only except where the intent for the statute to be applied 

retroactively is express, or clearly, explicitly and unequivocally 

shown to be a necessary implication. Shwab v Doyle, 258 U.S. 529 

(1922); Brewster v. Gaue, 280 U.S. 327, 74 L. Ed. 457 (1929); 

Landsraf v. US1 Film Products, 114 S. Ct. 1483 (1994); First 

National Bank in Billinus v.  First Bank Stock Cor~., 306 F.2d 937, 

940 (9th'~ir. 1962). Thus, Section 3406(a) applies to prospective 

beneficial uses of CVP water, not preexisting beneficial uses 

protected by state and federal water rights. That CVP facilities 

are now to be used for both irrigation and fish does not imply that 

old irrigation uses which are within the service area, protected by 

statutes, permits, and a judgment, and pay their way financially are 
. - 

in all respects on an "equal footingn with new fish uses which are 

not so p.rotected, are outside the Unit, and do not pay their way. 

This general statute must be harmonized with the others, not deemed 

to impliedly repeal all specific statutes in existence. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
Law Mfieas Of 

m i  8 Khachigian 
Ssvsnth floor 

Om BunLsr HUI 
801 Wsst flfth SLrsa 
Anpelss. Ca 80071-2004 

Section 3402(f) of the CVPIA provides that one of the 

purposes of that act is to achieve "a reasonable balance among 

competing demands" for water use. The government argues (at 3) that 

Section 3402(f) umodifiedll the reclamation statutes mandating that 

the government protect irrigation uses. But, again, this general 

and vague aspiration cannot possibly be said to extinguish Section 

8, the 1920 act, Section 9(c), or the.1960 act and their explicit 

commands to protect irrigation uses. 

(c) Dutv To Use Water In Service Area 

Section 8 of the 1902 act provides that the right to 

beneficial use of water shall be "appurtenant to the land 

irrigated." One of the chief sponsors of the 1902 act, Congressman 

Mondell, said the following during floor debate: 

". . . The water having been beneficially applied and 
payments having been made under the provisions of the 
bill, the water right would become appurtenant to the land 
irrigated and inalienable therefrom. . . . 

"The settler or landowner who complies with all the 
conditions of the act secures a perpetual right to the use 
of a sufficient amount of water to irrigate his land, but 
this right lapses if he faiJs to put the water to 
beneficial use and only extends to the use of the water on 
and for the tract originally irrigated. . . ." 35 Cong. 
Rec. 6679 (1902). 

He also reported that tie character of the irrigator's right under 

the statute is defined to be that of Itappurtenance or inseparability 

from the lands irrigated.l1 ~ i g h t  To Receive A Water Supply at 853. 

The appurtenancy rule of section 8 has been relied upon to 

hold that areas outside the geographic boundaries of a project are 

generally not a part of the project and persons operating in those 

areas have no rights to project water thereunder. Huds~eth Countv 
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Conservation & Recreation District No. 1 v. Robbins, 213 F.2d 425, . 
429-30 (5th Cir. 1954); Bean v. U.S., 163 F. Supp. 838, 844 (Ct. C1. 

1958). 

Further, it is stated in Al~ine I: ". . . Under section 8 
of the 1902 Reclamation Act, . . . appropriated water must be 
applied to irrigation; it cannot be severed as a commodity for use 

on land to. which it would not be appurtenant.It 697 F.2d at 858. 

This rule has recently been confirmed by the Ninth Circuit. U.S. v. 

AlPine Land & Reservoir Co., 983 F.2d 1487, 1492 (9th Cir. 1992). 

Section 8, of course, was reenacted in 1956 to govern 

modern reclamation practice. 43 U.S.C. 1 485h-4. At the same time 

Congress specifically provided that the water right shall be for use 

"on the irrigable lands within the boundaries of, or owned by" the 

beneficiary. Id. at S 485h-l(4). 

Roos-Collins discusses Huds~eth and Bean in detail. Right 

To Receive A Water Supply at 810-11. He writes that the establish- 

ment of project boundaries defines those lands that ". . . may 
receive project rights and the guarantees of rights to continued 

water delivery." Id. at 807. He further concludes: "The establish- 

ment of project boundaries determines what kind of project right an 

irrigator holds . . . ." - Id. 

Beck cites Bean, among other authorities discussed below, 

as suggesting the existence of an "in projectn preference. Waters 
- - 

And Water Rights I1 1 41.05 at 409-10. 

The 1920 act authorizes nonirrigation supply from any 

, "project irrigation system," but mandates that no such water shall 

1 be furnished for such uses.if detrimental to the water service "for 

such irrigation project." 43 U.S.C. § 521. Beck also cites the 



1920 act as suggesting the existence of an Itin p r o j e ~ t ~ ~  preference., 

11  Waters And Water Rights I1 5 41.05 at 409-10. 
11 Section l(a) of the 1960 act provides that the government 

4 1 1  is authorized to construct and operate the Unit to furnish irriga- 

5(( tion water to  approximately five hundred thousand acres of land in 

11 Merced, Fresno, and Kings Counties, California, hereinafter ref erred 
711 to as the Federal San Luis unit service area." Designation of the 

811 authorized service area was intended to protect the viability of the 

911 federal investment in Unit facilities. sol. ~ p .  M-36901 (Supp. I) 

lo 11 (June 17, 1986) . 

l1 11 Beck states that the government may alter authorized 

l4 II Rights I1 !j 16.03 (d) at 353. 

12 

13 

l5 11 As discussed above, state law limits rights as to place of 

boundaries only It. . . within the aeneral geographical area 
described by Congres~.~~ (Emphasis in original.) Waters And Water 

1 6  use. D990 and Dl020 provide that the rights here are "appurtenant1@ I1 
1711 to the lands on which the water is applied and which are thereby 

1811 irrigated. They provide for change in Ifplace of use" as provided by 

19 . law. As discussed above, Section 3411(a) of CVPIA requires a change II 
2011 in the place of use condition before any reallocation. That has not 

2111 occurred. 

22 II The government appears to concede (at 5) that Section 3411 

23 

24 

Itlimits the geographic area of usen of Unit water. It cites this 
-. 

Court's opinion of April 28, 1994, which so recognizes. 

25 

26 

27 

The Delta Interests argue (at 56-57) that Westlands v. 

Firebauqh Canal, 10 F.3d 667 (9th Cir. 1993) "explicitly held 

againstv the Area I position. We disagree. It suggests that the 
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1960 act only allows @toccasionalN diversions "in times of drought.It, 

Id, at 671, 672, 676. 

(d) Duty To Recou~ Costs From Water Users 

Sections 4 and 5 of the 1902 act provide for the sale to 

irrigators of the right to use the water with a view to returning 
. . 

the governmentls construction costs. 43 U.S.C. 8 8  392, 431, 461. 

In 1914 Congress also mandated that water users pay an operation and 

maintenance charge. Id. at 8 492. In 1926 legislation was passed 

requiring contracts with water districts as the means for recouping 

construction and O&M costs. Id. at 5 423e. The repayment ahd 

service contracting provisions were refined in 1939, 1956, and 1982. 

Id. at 8 8  485h, 485h-1 sea., 390aa sea. As stated in Carson- 

Truckee Water Conservancy District v. Clark, 741 F.2d 257, 260 (9th 

Cir. 1984): llReclamation projects funded by the federal government 

are generally intended to be reimbursed through the sale of project 

water. See e.s., 43 U.S.C. 8 485h(a) (1982) (Secretary must submit 

findings on the amount of costs that will @probably be repaid by 

water users1 before construction expenditures for a given project 

may be made. ) l1 

The government concedes (at 4-5) that ll. . . Project costs 
allocated to . . . miscellaneous purposes are to be repaid by the 
water users." The users of the water in question, however, are no 

longer repaying such costs. 

Further, the government concedes that any project costs 

for fish enhancement must be shared between the United States and 

nonfederal bodies under a cost-sharing agreement required by 

Sections 2(a) and 3 of the Federal Water Project Recreation Act of 



1965. 16 U.S.C. 5 5  4601-13, 14. Under Section 3402(a) of the 

CVPIA, one of its purposes is Ivto . . . enhance fish" habitats. 
Clark opines that "the onlv way fish and wildlife enhance- 

ment facilities can now be provided . . . is under the cost-sharing 
provisionsu of the 1965 act. Waters And Water Rights I 5 113.2 at 

152. He further states that the government must Ifrefrain from 

making adequate provision for wildlife in the absence of a cost- 

sharing agreement1@ thereunder. Id. at 152-53. 

Roos-Collins writes that the 1965 act requires a plan 

including a provision for a fish and wildlife agency "to pay a 

specified share of the project costs of . . . environmental mitiga- 
tion." Right To Receive A Water Supply at 818. Roos-Collins 

describes the government's duty, as follows: 

"A nonfederal party, whether a private group or a 
public agency, may contract for purchase or lease of a 
project right for conservation of fish and wildlife 
affected by project construction or operation. . . . Even 
though the nonfederal purchaser or lessee is, in effect, 
donating to the public benefits from the use of the 
project right, that party must assume the repayment obli- 
gation the irrigator had previously accepted." Id. at 
117-18. 

1911 - 
The 1937 CVP act mandates that reclamation law llshall 

2011 govern the repayment.Iv Section 3406 (b) of CVPIA mandates that the 

2111 government "shall operate the [CVP] to meet all obligations under 

2211 . . . Federal law.lv In Section 3408 (a) thereof Congress vldirectedw 

II Section 8 of the 1960 act prohibits appropriations in the 

23 

24' 

2611 absence of a contract calling for complete lvrepaymentvv of distribu- 

the government "to . . . enter into such agreements as may be 
. - 

necessary to implement the intent, purposes and provisionsvv thereof.. 

2711 tion systems and drains. 
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1' 

In short, the current give-away of half of the Area I , 

1 water for the use and benefit of sport and commercial fishers and 

/ other fish interests violates the commands of the 1939 and 1965 

acts, the CVP legislation, and the Unit legislation. 

(e) Dutv To Obev Judsment 

The Ninth Circuit and the Supreme Court strictly enforce 

1 decrees, including consent decrees, adjudicating water rights. 

Nevada v. United States, 463 U.S. 110. (1983); U.S. v. Al~ine Land & 

Reservoir Co., 984 F.2d 1047, 1050 (9th Cir. 1993) cert. denied 114 

'S. Ct. 600 (1993); Kittitas ~eclamation District v. Sunnvside Valley 

Irrisation District, 626 F.2d 95, 98 (9th Cir. 1980). 

Section 3408(k) of CVPIA is an express directive of 

Congress to honor such judgments. It was specifically intended to 

protect the 1986 judgment. 

The government argues (at 7) that it would seem "oddtt for 

Congress to exempt the Area I beneficiaries of the 1986 Judgment 

from CVPIA. But the government is not free to disregard Congres- 

sional mandates, even if it deems them odd. 

The government argues (at 6) that the term "any final 

judicial decree confirming or determining water rightsN is limited 

to "decrees following general stream adjudications. It Neither the 

language nor history supports this crabbed construction.  his 
. . 

argument is even more farfetched than the.one rejected in Barcellos. 

f Wolfsen. Inc. v. Westlands Water ~istrict, 491 F. Supp. 263, 266- 

67 (E.D. Cal. 1980). 

The government.seems to concede (at 7) that the statute 
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covers a judgment enforcing . . water rights applied for through 
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the [SWRCB] and recognized in a permit or license,It but to imply , 

that Area I landowners lack such water rights. As shown above, 

these permits and licenses, and these rights, exist. 

The government argues (at 7) that the 1986 judgment simply 

".. . . involved resolution of a dispute over contract interpreta- 
tion." The Delta Interests argue (at 57) that the 1986 Judgment 

tlonly reiteratesw content contract duties. In fact, the 1986 

judgment is broader than that. It also confirms and determines 

rights and duties under federal reclamation statutes. For example, 

Paragraph 10 of the 1986 Judgment confirms and determines which 

lands are Itwithin the authorized service areatt and, therefore, 

Itentitled to the . . . water supply and the . . . rights pertaining 
thereto." The governmentts statutory duties to Area I were further 

enforced in Paragraph 12.1.2, which read, in relevant part, as 

follows: "Subject to all requirements of . . . the law, including 
the applicable provisions of . . . Federal reclamation law . . . the 
Federal Parties will make a good faith effort to construct water 

distribution . . . facilities needed in the District . . . . II 
Furthermore, Paragraph 6.4 determined that certain facilities were 

as part of the facilities covered by the higher, indeed appropria- 

tion ceiling, "not a part oftt the facilities covered by the lower, 

nonindeed ceiling under Section 8 of the 1960 act. In addition, 

Paragraph 6.3 determines that added financial burdens could not be 

imposed, as follows: "Section 9(d) of the 1939 Act does not prohibit 

the Federal Parties from presently providing water service . . . . 11 
The 1986 judgment also confirms water rights of Area I1 lands which 

were not covered by a repayment or service contract but had received 

and applied water. Paragraph 5.2 provides that Area I1 "shall be 
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entitled to provision water serviceu of 250,000 acre feet for a 

certain period. Paragraph 12.1.1 provides that subject to federal 

reclamation law, Area I1 shall thereafter receive under a service 

contract the "firm annual delivery" of such amount. The Delta 

Interests note (at 57) that Barcellos I1 and Barcellos I11 decided 

contract issues underlying the 1986 judgment. But this motion 

asserts for the first time statutory claims directly enforced by the 

1986 judgment apart from any contract. 

(f) Duty To Treat Unit As Part of CVP 

Clark writes: If. . . [I]n times of shortage, water in a 
project is distributed among the users by some principle of appor- 

tionment, rather than by a seniority scheme which totally cuts off 

the most junior users. . . . [~lpportionment . . . has been very 
widely adopted as the means to deal with shortages." Waters And 

Water Rights 1 118.4 at 189. Clark says this about Section l(4) of 

the 1956 act: "Perhaps . . . it is mandatory that in time of 
shortage water be apportioned by giving each user an equal frac- 

tional share of the supply . . . - Id. at 189-90 n. 40. Roos- 

Collins cites Clark approvingly. ~ i g h t  to Receive A Water Supply at 

The 1937 CVP act sets out the purposes and governing law 

of the "entiren CVP. Section l ( a )  of the 1960 act mandates that the 

Unit is to be operated as "an integral partgg of the CVP. 

The government argues (at 7) that this claim was "made," 

"rejected, and "lostw in the 1994 Westlands v. U.S. case. This 

argument is erroneous for four reasons. First, the Area I Repre- 

sentatives were not parties to that case and Area I was not repre- 
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sented by any party representing solely its interests. Second, the. 

ruling on a preliminary injunction is not preclusive. Third, the 

case only involved a dispute between several units of the CVP, not 

the governmentls duty as to the entire CVP. Fourth, the only claims 

asserted and addressed in that case were based in contract, not 

statute. 
. . 

The Delta Interests assert generally (at 57) that 

"Westlands does not give Area I any right to receive water." But 

this wholly ignores the relevant aspects of Westlands, as discussed 

by Area I Representatives (at 8). The Ninth circuit eschewed 

"preferential treatmentN and construed the 1960 act "to s e G e  the 

overall needs of the CVP." Indeed, the Delta Interests, themselves, 

quote Westlands in the preceding page of their brief (at 56) as 

acknowledging the 1960 act's ". . . mandate that the San Luis Unit 
be operated as an integral part of the whole CVP." 

3. CVPIA SECTION 3406 (b) (2) DEFENSE 

Surprisingly, neither the government nor the Delta 

Interests make any effort.to establish that Section 3406(b)(2) of 

CVPIA "made me do it." They offer the Court no claim, let alone 

support, for the notion that the governmentls general duties to 

1 "dedicatet1 and Itmanagem water thereunder mandates the specific 

, involuntary reallocations involved here. Instead, they offer two 

proceiural defenses. 

(a) Collateral Estoppel 

The Delta Interests suggest (at 58) that the Court has 

previously held that CVPIA Section 3406(b)(2) mandates the water 
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cut-offs in question. The Court has not so held. In Barcellos the. 

Court said that the government may be able to rebut Area I "by 

demonstrating that the shortage was caused by the Bureau's mandatory 

compliance with . . . the CVPIA." 849 F. Supp. at 724. But neither 

the government, nor the Delta Interests, have made or attempted to 

make, such a demonstration. The Court has never discussed what 

specific language of the CVPIA could possibly provide any such 

alleged mandate. Instead, the Court has made it very clear that it 

desired that these issues be resolved in this case, and not in the 

Barcellos judgment enforcement proceedings. 849 F. Supp. at 725 

("The proper forum to raise Movantst remaining issues is a separate 

suit . . . rather than a motion to enforce the 1986 Judgment."); 850 
F. Supp at 1401 (Area 1's claim that the governmentls failure to 

deliver water "is neither mandated nor permitted under the CVPIA 

. . . was not determined in Barcellos and is not precl~ded.~). 

(b) Burden Of Proof 
. . 

The government states (at 9) that it has "raised appro- 

priate affirmative defensesw in -[its] Answer and that, therefore, it 

"need not addressn1 its CVPIA defense. 

Once Area I has met its burden as to its statutory claims, 

the burden of proving any affirmative defenses thereto is on the 

government. In Gian~aoli v. Califano, 628 F.2d 1190 (9th Cir. 
. - 

1980), the plaintiff made her prima facie case against the govern- 

ment. The government's affirmative defense, as to which it bore the 

burden of proof, remained "stated but unpro~en.~~ 628 F.2d at 1195. 

After a reasonable time elapsed, during which the government failed 

to carry its burden, the court finally foreclosed the defense and 

2454-2A.12 35 
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rendered judgment for the plaintiff. The judgment was affirmed by . 
the Ninth Circuit. The Court held that the government could not 

compel the plaintiff either to "wait patientlyw for the government 

to prove its defense or "assume the burden of provingn its nonexis- 

tence. Id. "At that stage of the proceeding the judge may treat 

the government as he would any other civil litigant . . . .I1 - Id. at 

1196. The Court concluded: *t[Plaintiff's] prima facie case stood 

unrebutted, and, accordingly she was entitled to prevail as a matter 

of law." Id. 

The government has had three opportunities, over a period 

'of two water seasons, to show exactly whether and how Section 

3406(b)(2) of CVPIA might excuse the government from performing its 

statutory duties to Area I. The government has elected not to essay 

such a showing. 

The Delta Interests suggest (at 58) that Area I bears the 

burden of proof "on all issues,~ and, therefore, must prove the 

nonexistence of the would-be wcommandlf in Section 3406(b)(2). 

However, the case cited by the Delta Interests, Luian v. National 

Wildlife Federation, 497 U.S. 87-1 (1990), does not support this 

proposition. Instead, it contradicts it. Quoting Celotex Cor~. v. 

Catrett, 477 U.S. 317, 323 (1986) (cited in Area 1's moving papers 

at ll), the Luian Court stated that a nonmoving party must lose 

where she lv'has failed to make a sufficient showing on an essential 
. - 

element of her case . . . . I n  497 U.S. at 884. The Court said: 

l1Celotex made clear thae Rule 56 does not require the moving party 

to nesate the elements of the nonmoving party's case . . . . II 
(Emphasis in original .) Id. at 885. 
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4. ESA SECTION 7 DEFENSE 

(a) Jeo~ardv 

The government repeatedly states in both of its briefs 

that ESA creates certain mandates it must follow. The government, 

in its long brief, states (at 1) that it has "mandatory obligationsu 

under Section 7(a)(2) of ESA. Similarly, the Delta Interests 

aepeatedly. assert (at 2, 7, 43, 44, and 58) the existence of an ESA 

Section 7 (a) (2) "mandate. 

The Area I parties concede that ESA Section 7 imposes 

certain obligations upon the government. However, the question here 

is whether any such ESA obligations repeal or override conflicting 

obligations imposed on the government by reclamation law to sell 

water to Area I. 

The government's long brief cites (at 5, 51) TVA v. Hill, 

437 U.S. 153 (1973) for the proposition that under Section 7, the 

government has a "non-discretionary duty . . . to avoid jeopardy." 
In its short brief, the government cites (at 8) a for the proposi- 
tion that if a conflict with the government's "obligations under 

reclamation law and ESA arise, the ESA obligations control." 

Similarly, the Delta Interests quote (at 5, 12, 13, 59) 

language of a, and argue (at 7) that ESA Section 7 creates an 
"affirmative duty that overrides other statutory [omissions] in the 

event of conflict," and (at 59) that therefore "ESA Section 7 over- 

rides the government's reclamation law mandates. 

However, neither the government nor the Delta Interests 

discuss the leading case which has considered the effect of ESA in 

connection with conflicting statutory mandates, Platte River 

Whoo~ins Crane Critical Habitat Maintenance Trust v. FERC, 876 F.2d 

2454-2A.12 37 
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109 (D.C. Cir. 1989), 962 F.2d 27 (D.C. Cir. 1992) (discussed by , 

Area I'at 13-14). In the Platte River Whoo~ina Crane case, the 

court distinguished TVA v. Hill, as follows: 

"The Trust reads section 7 essentially to oblige the 
Commission to do whatever it takes to protect the 
threatened and endangered species that inhabit the Platte 
River basin; any limitations on FERCfs authority contained 
in the FPA are implicitly superseded by this general 
command. Petitioner relies on Tennessee Vallev Authoritv 
v. Hill, 437 U.S. 153, 98 S.Ct. 2279, 57 L.Ed.2d 117 
(1978) (TVA), the famous 'snail darterf case in which the 
Supreme Court said that section 7's legislative history 
'reveals an explicit congressional decision to require 
agencies to afford first priority to the declared national 
policy of saving endangered species.' Id. at 185, 98 
S.Ct. at 2297. We think the Trust's interpretation of the 
ESA is far-fetched. As the Commission explained, the 
statute directs agencies to 'utilize their authorities' to 
carry out the ESAgs objectives; it does not expand the 
powers conferred on an agency by its enabling act. See 
Order on Rehearinq at 61,752-53. a, which did not even 

' consider whether section 7 allows agencies to go beyond 
their statutory authority to carry out the purposes of the 
ESA, is hardly authority to the contrary.I1 Id. at 34.3 

By ignoring Platte River Whoo~ins Crane, the government and Delta 

Interests have missed a crucial aspect of this case.4 

The a case did not deal with conflicting statutory mandates. 
The Tennessee Valley Authority Act granted discretionary authority 
to construct dams. 16 U.S.C. S 831(j). There was no statutory 
mandate to build. In Hill v. Tennessee Vallev Authoritv, 419 F. 
Supp. 753, 759 (1976), the trial court noted that it was TVA's 
position that "the ultimate decision to proceed with [the Tellico 

II dam] project rests with TVA . . . . 
The Delta Interests cite (at 7) Carson-Truckee Water Conser- 

vancy District v. Clark, 741 F.2d 257, 261-62 (9th Cir. 1984), cert. 
denied 470 U.S. 1083 (1985). However, in Carson-Truckee, the Ninth 
Circui-t held that the subject Washoe Project Act, "unlike other 
reclamation project authorizations, did not prohibit the Secretary 
from constructing the project until repayment contracts for the 
project had been entered into." Id. at 260. In light of this 
holding, the Court said: "[W]e need not reach the question whether, 
given competing mandatory statutory directives, the Secretary would 
be required to use the project's water entirely for conservation 
purposes under ESA . . . ." - Id. at 262 n. 5. The other case cited 
(at 7) by the Delta Interests Defenders of Wildlife v. Andrus, 428 
F. Supp. 167 (D.D.C. 1977), does not address at all conflicting 
statutory mandates. 
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The Delta Interests cite (at 13) U.S. v. Glen-Colusa 

Irriaation District, 788 F. Supp. 1126, li32 (E.D. Col. 1992), for 

the proposition that "[s]pecies extinction is to be avoided regard- 

less of the expense and inconvenience to the public." The Delta 

Interests quote (at 58) Barcellos, 849 F. Supp. at 732 (which quotes 

Glen-Colusa), for the proposition that there is I1no special 
. - 

privilegew to ignore ESA granted to water rights holders. Area I 

does not dispute these propositions. However, Area I does dispute 

the applicability of the ~len-Colusa case, which unlike the instant 

case, did not involve the government's failure to perform reclama- 

tion law mandates. 

(b) Takinq 

Area 1's moving papers argue (at 15) that under Sweet Home 

Chapter v. Babbitt, 17 F.2d 1463 (D.C. Cir. 1994), ESA Section 9 

does not prohibit "habitat modificationtW and thus, cannot conflict 

with any of the reclamation mandates. Sweet Home also is cited (at 

15) for the proposition that Section 9 of ESA can be easily recon- 

ciled with each reclamation mandate by the government exercising its 

incidental take discretion. See Sumner Peck Ranch v. Bureau of 

Reclamation, Findings Of Fact And ~onclusions Of Law (December 16, 

1994) ("The ESA does not excuse, make impossible, or impliedly 

repeal the government's drainage obligations under the San Luis Act. 
- -  

Section 9 of the ESA, 16 U.S.C. 5 1538, can be reconciled by the 

Secretary exercising authorized discretion to permit any takings 

incidental to providing drainage. 16 U.S.C. § 1539(a)(l)(B)." 

The government, in its long brief (at 3, 53) argues that 

Sweet Home is not good authority because it "involved only the 
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Section 9 prohibition against unlawful taking, and not the Section 7 
* 

prohibitionuu allegedly involved in the instant case. The Delta 

Interests similarly declare (at 32) that issues relating to ESA 

Section 9 are "irrelevant." The government and Delta Interests 

apparently concede that Section 9 either Is inapplicable to, or may 

be reconciled with, the governmentus reclamation obligations. 5 

Conclusion 

For these reasons, Area 1's motion for judgment should be 

granted. 

Dated: December 20, 1994. 

Respectfully submitted, 

SMILAND & KHACHIGIAN 

BY 
William M. Smiland 

Attorneys for Area I Plaintiffs-ln- 
Intervention Francis A. Orff, et al. 

Both the government (at 52-56) and Delta Interests (at 32-35) 
argue that the Sweet Home decision should not be recognized, but, 
instead, that Palila v. Hawaii Department of Land and Natural 
Resources, 852 F.2d 1106 (9th Cir. 1988) is controlling. Palila did 
not involve the federal government, and does not stand for the 
proposition that ESA defeats or cannot be reconciled with mandatory 
reclamation law. Instead, the meaning of "takingIuu in the context 
of operating a federal reclamation project pursuant statutory 
mandates, should be narrowly interpreted, as it is under Sweet Home 
for ESA, and as it is under the Marine Mammal Protection Act and the 
Migratory Bird Treaty Act. U.S. v. Hayashi, 5 F.3d 1278 (9th Cir. 
1993) (Marine Mammal Protection Act); Citizens Interested In Bull 
Run, Inc. v. Edrinston, 781 F. Supp. 1502 (D. Or. 1992) (Migratory 
Bird Treaty Act); Seattle Audubon Society v. Evans, 952 F.2d 297 
(9th Cir. 1991) (same) . 
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February 22, 1995 

HAND DELIVERY 

State Water Resources Control Board 
901 P Street 
Sacramento, California 95814 

Re: Draft Water Quality Control Plan 
for the San Francisco Bay/Sacramento- 
San Joaauin Delta Estuary. December 1994 

Dear Board Members: 

Introduction 

JOSEPH W. SWANWlCK 

18'38-1932 

C W L E S  E. DONNEUY 

1890-I973 - 
EMERITUS 

ERNEST M. CLARK JR. 

This letter is written on behalf of the court-appointed 
representatives of and other irrigators in Area I, the original 
and largest area of Westlands Water District. We here provide 
their preliminary comments on the draft Water Quality Control 
Plan for the San Francisco Bay/Sacramento-San Joaquin Delta 
Estuary, December 1994 (the "Draft Planw). Initially, we wish to 
commend the Board for its efforts in coordinating and creating a 
proposed agreement on Bay-Delta standards in conjunction with the 
federal government, urban and agricultural water users (although 
not our clients), and environmental interests. 

However, there are certain issues of serious concern 
with the Draft Plan, particularly as it applies to or affects 
Area I. The Draft Plan states. (at p. 1) that nt[f]ull implementa- 
tion of this plan by the SWRCB will occur through the adoption of 
a water right decision." The Draft Plan further states (at p. 
24) Itthe SWRCB will initiate a water right proceeding following 
adoption of this water quality control plan . . . . The water 
right decision, which is anticipated before June 1988, will 
allocate responsibility for meeting objectives among water right 
holders in the Bay-Delta Estuary watershed and will establish 
terms and conditions in appropriate water right permits." 
Although the Bureau of Reclamation ("Bureauw) should not operate 
the Central Valley Project ("CVPn) in accordance with the Draft 
Plan until its adoption and the adoption of a water right deci- 
sion, the Bureau is now employing the Draft Plants restrictions. 
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In a December 21, 1994 letter from the Bureau's Regional Director 
to the National Marine Fisheries Service ("NMFSW) and the Fish 
and Wildlife Service (~~FWSu), the Bureau stated: "It is our 
intent to immediately modify, upon your concurrence, co~dinated 
operations of the Central Valley Project and State Water Project 
to conform to California Urban Water Agency/Agricultural Water 
Users (CUWA/Ag) proposal as modified by the Principles." On 
February 15, 1995 the Bureau announced for the upcoming wet year 
100% allocations of CVP water for agricultural contractors north 
of the Delta, Friant division and exchange contractors, but only 
75% for San Luis Unit contractors, including Area I. Prior to 
the adoption of the Draft Plan and an appropriate water right 
decision we object to any partial implementation of the Draft 
Plan if and to the extent that such implementation (1) requires 
the Bureau to take Area 1's vested water rights, or (2) gives the 
Bureau of Reclamation discretion to take such rights. 

U.S. v. State Water Resources Control Board, 182 Cal. 
App. 3d 82, 119 (1986) opines that combining the Board's water 
quality and water rights functions in a single proceeding is 
"unwise." It declined to suggest explicitly that the Board must 
first define or quantify all existing water rights, acknowledging 
that such an "omnibus assessmentn would prove flcumbersome and 
impractical." - Id. at 118-19. On the other hand, the court did 
not expressly suggest that an omnibus water quality plan should 
be adopted without examining its direct or indirect adverse 
effect on specific water rights. As reflected in the notice of 
public hearing (at p. 2) the Board has previously recognized that 
water quality regulation should not "preamptn water rights 
protection: "The 1991 Bay-Delta Plan did not amend the flow and 
operational objectives for protection of fisheries-related 
beneficial uses, because the SWRCB intended to address flow and 
operations in a subsequent water right decision." In our view, 
as it relates to Area I and other San Luis Unit farmers, the 
Draft Plan puts the cart before the horse. 

Here, the Bureau and other involved federal government 
agencies are already nimplementinglf the not-yet-adopted Draft 
Plan in such a way as to claim it as the basis for the involun- 
tary reallocation of 25% of the water to which our clients are 
entitled, even in this extremely wet year. It would not be 
unduly cumbersome or impractical for the Board to make a specific 
assessment at this time of the impact of the Draft Plan on such 
rights -- and to protect them against federal abridgement. We 
would welcome the opportunity to discuss with the Board tech- 
niques for insuring that Area 1's rights are not effectively 
modified or amended pending a formal water right decision. One 
such technique would be for the Board to require the Bureau to 
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operate the CVP under the Draft Plan in a manner that gives full 
deference to Area 1's existing rights. 

Our clients1 lands and those of other Area I farmers 
they represent are served with federal irrigation water pursuant 
to a 1963 service contract (the Ill963 Contractw) and various 
repayment and recordable contracts implementing the 1963 
Contract. The 1963 Contract has been enforced in a 1986 federal 
court judgment (the "1986 JudgmentM). Barcellos & Wolfsen. Inc. 
v. Westlands Water District, 491 F. Supp. 263 (E.D. Cal. 1980) 
 barce cellos I"); Barcellos & Wolfsen. Inc. v. Westlands Water 
District, 899 F.2d 814 (9th Cir. 1990)  barce cellos 11"). In 
addition to these contractual and judicially decreed rights, .our 
clients1 rights to irrigation water from the CVP derive from the 
federal reclamation statutes and permits issued by the Board. 
Each source of our clientst rights is discussed more fully below. 
Copies of the 1963 Contract and the 1986 Judgment were filed by 
our clients under cover of the letter dated February 16, 1993 of 
Donnelly, Clark, Chase & Smiland relating to proposed D-1630, all 
of which are incorporated herein by reference. 

1. Clients1 Rishts 

(a) Federal Reclamation Statutes 

A landholder who has applied irrigation water to 
beneficia1,use on his land has a statutory property right 
appurtenant thereto which cannot be unilaterally altered or taken 
away by the government. 43 U.S.C. 88 372, 383, 485h-4, 
485h-l(4); Pub. L. No. 86-488 f  l(a); Ickes v. Fox, 300 U.S. 82, 
95 (1937); U.S. v. Al~ine Land & ~eservoir Co., 697 F.2d 851, 
853-57 (9th Cir. 1983); Nevada v. U.S., 463 U.S. 110, 121, 126 
(1983). 

Reclamation statutes prefer irrigation over other 
purposes and restrict the governmentls authority to divert 
irrigation water for nonirrigation uses. 43 U.S.C. Sf 485h(c), 
521; Pub. L. No. 674 5 7; California Water Code Sf 106, 1254; 
Pub. L. No. 86-488 f  l(a); ~alifornia v. U.S., 438 U.S. 645, 671 
(1978); Fresno v. California, 372 U.S. 631 (1963). 

~eclamation statutes require the government to sell 
project water to beneficial users of the water under contract to 
reimburse their portion of the government's construction and 
operation and maintenance costs. 43 U.S.C. 8 6  390b(b), 485h(a), 
485h(c), 521; 16 U.S.C. f  4601'-13; 50 Stat. 844, 850 f  2; Pub. L. 
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No. 674 1 6; Pub. L. No. 86-488 S 8; Carson-Truckee Water Conser- 
vancy District v. Clark, 741 F.2d 257, 260 (9th Cir. 1984). 

Areas outside the geographic boundaries of a project 
are generally not a part of the project and persons operating in 
those areas have no rights to project water thereunder. Huds~eth 
County Conservation & Recreation District No. 1 v. Robbins.,. 213 
F.2d 425, 431 n. 6 (5th Cir. 1954); Bean v. U.S., 163 F. Supp. 

. 838, 844 (Ct. C1. 1958). The Unit was constructed and is 
operated to furnish water to approximately five hundred thousand 
acres of land referred to as the Federal San Luis Unit ttservice 
area." Pub. L. No. 86-488 1 l(a). The Unit authorizing act 
allows only noccasionalm diversions "in times of droughtu outside 
the service area of the Unit. Westlands Water District v. 
Firebauah Canal, 10 F.3d 667, 671, 672, 676 (9th Cir. 1993). 

Section 3408(k) of the Central Valley Project Improve- 
ment Act ("CVPIAU) provides that "nothing in [CVPIAf is intended 
to alter the terms of any final judicial decree confirming or 
determining water rights." The legislative history confirms that 
this was specifically intended to protect Area I t s  1986 judgment. 
138 Cong. Rec. S17659-60 (daily ed. Oct. 8, 1992). Accordingly, 
Area I farmers enjoy statutory immunity from involuntary 
reallocation. 

Water rights under federal reclamation law are 
appurtenant to all project lands irrigated with project water and 
are measured by beneficial use. 43 U.S.C. S 372. The right is a 
first right to a stated share of the project's available water. 
Id. at 8 485h-1. In carrying out reclamation statutes, the - 
government shall not affect in any way the right of any water 
user or landowner within the project to such water. Id. at 5 
383. The 1937 act authorizing the CVP provides that the "entirew 
CVP is for the purpose, among others, of reclaiming arid lands by 
irrigation and that reclamation law shall govern its operation. 
50 Stat. 844, 850 (Aug. 26, 1937). The 1954 reauthorization 
statute provides that the "entirew CVP is subject to the priori- 
ties under said statutes. Pub. L. No. 674 (Aug. 27, 1954). The 
Unit was authorized to be operated as "an integral parttt of the 
CVP. Pub. L. No. 86-488 (June 3, 1960) at 5 l(a). It creates no 
"preferencew for Unit contractors over other CVP contractors. 
Westlands v. Firebauah, 10 F.3d 667 at 671. Congress did not 
intend that Unit water is for the mexclusive benefitM of Unit 
contractors. Id. It is reasonable to construe the act Itto serve 
the overall needs of the CVP." Id. If Congress had wanted 
"preferential treatmentu with respect to the Unit it could have 
said so. Id. at 672. 
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(b) Permits 

Our clients are the owners of rights to beneficial use 
of the water which are property rights appurtenant to thrjir lands 
which arose 25 years ago upon original application and beneficial 
use. 43 U.S.C. 5 5  372, 485h-l(4); Ickes v. Fox, 300 U.S. 82, 95 
(1937); Nevada v. U.S., 463 U.S. 110, 121, 126 (1983). These 
rights are reflected in the permits and licenses issued by the 
Board. 

A permit or license granted by a state agency, which is 
relied upon, creates a vested right which may not be deprived 
under the due process clause. Halaco Enaineerina Co. v. South 
Central Coast Resional Commission, 42 Cal. 3d 52, 72-73 (1986); 
Citv of West Hollvwood v. Beverly Towers. Inc., 52 Cal. 3d 1184, 
1189-94 (1991). 

A state agency may also be estopped to alter a permit 
or license under such conditions. Ralev v. California Tahoe 
Resional Plannina Aaencv, 68 C.A.3d 965, 975 (1977); Security 
Environmental Systems. Inc. v. South Coast Air Oualitv Manaaement 
District, 229 Cal. App. 3d 110, 128 (1991). 

Our clients have operated in reliance upon the permit 
issued by the Board three decades ago. They acquired a vested 
right, which the Board is estopped to destroy. 

(c) 1963 'contract 

The 1963 Contract expressly requires that the federal 
government "shall furnishmm to Area I farmers 900,000 acre feet of 
irrigation water each year. It also expressly recites that such 
water can be made, and will be "availablen each year. Further, 
it states that "the right to the beneficial use of water . . . 
pursuant to the terms of this contract . . . shall not be dis- 
turbed. 

(d) 1986 Judgment 

The 1986 Judgment ordered that the government "shall 
performw the 1963 Contract. It "requiresI1 the government to 
perform the 1963 Contract. Barcellos 11, 899 F.2d at 826. The 
1986 Judgment also enforces certain of the statutory rights 
described above, including those relating to the sale of the 
water, and its use within the San Luis Unit. 
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Section 3408(k) of the CVPIA provides that nothing 
therein shall "alter the terms of any final judicial decree 
confirming or determining water rights." The legislative history 
makes clear that this provision was intended by Congress. to 
protect the 1986 Judgment. 138 Cong. Rec. S17659, S17660 (Oct. 
8, .1992). 

A federal court judgment is binding upon, and must be 
honored by, an agency of the state government. Martin v. Martin, 
2 Cal. 3d 752, 761-62 (1970); Gene R. Smith Corn. v. Terry's 
Tractor. Inc., 209 Cal. App. 3d 951, 953-54 (1989). 

Furthermore, a state court judgment, rendered December 
5, 1963, decreed that the 1963 Contract was "validtaa the judgment 
was  conclusive^ against all persons, including the Board, "as to 
all matters which could have been adjudicatedw in that action, 
and that each such person, including the Board, is "enjoined and 
restrainedu from raising any issue as to which the judgment was 
conclusive. 

(e) Section 8 Of The 1902 Act 

Under Section 8 of the Reclamation Act of 1902 and the 
1956 reenactment and clarification thereof, water rights shall be 
appurtenant "to the land irrigated." 43 U.S.C. 5 5  372, 485h-4. 
The 1956 legislation provides that a water user "shall . . . have 
a first rightn to water for use "on the irrigable lands . . . 
ownedu by him. Id. at 5 485h-l(4). In short, federal water 
rights arise out of the use of water for irrigation, not for 
other purposes. 

Section 8 and its 1956 iteration obligate the govern- 
ment to proceed in conformity with state laws relating to the use 
of irrigation water. No holder of appropriative water rights 
under California law may change the purpose of use of such water 
without the permission of the Board. Water Code 5 1701. 1 t . i ~  
within the Board's discretion to grant or refuse an application 
to change the purpose of use of appropriated water. However, 
before permission to make such a change is granted the Board 
shall find that the change will not operate to the injury of any 
legal user of the water involved. Id. at 9 8  1702, 1705. Where 
the requested change of purpose of use is for preserving or 
enhancing fish resources, in addition to finding that the change 
will not unreasonably affect any legal user of water, the Board 
must determine if the proposed change is in the public interest. 
Ia. at 5 1707(b) (2). 
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Here, as applied to Area I, vested rights under Board 
issued permits are being abrogated by the Bureau's operation of 
the CVP. We request that Board ensure the sanctity of such 
rights until they are amended through the procedure of a Board 
water right decision. 

2. Recent scholars hi^ 

What is at stake here? Perhaps some perspective is in 
order. 

Several well-known western historians have in the iast 
decade mounted a determined critique on irrigators' water rights. 
A central focus of the attack has been on landowners' rights and 
correlative government duties under the federal reclamation 
program. A second target has been the state law doctrine of 
prior appropriation which underlies that program, as well as this 
Board's water right program. Norris Hundley, Jr., The Great 
Thirst: Californians And Water. 1770s-1990s (1992); Donald J. 
Pisani, To Reclaim A Divided West: Water, Law. And Public Policv 
1848-1902 (1992); Donald Worster, Rivers of Em~ire: Water. 
Ariditv. And The Growth Of The American West (1985). Typical of 
the views of these historians are Professor Hundley's: "The 
entire body of water law itself has been -- and remains -- a 
major culprit because of flawed statutes and other principles out 
of step with the times." The Great Thirst at 385-86. ". . . 
[Tlhe overriding message [is] . . . abandon those attitudes and 
institutions that were born of an earlier era . . . Id. at 422. 
"Ultimately what seems clearly warranted is a coordinating agency 
authorized to take charae." (Emphasis in original.) Id. at 416. 

This thesis has also been advanced by several 
professors of law. Professors Hutchinson and Monahan co-authored 
an article praising certain recent California water rights 
decisions for revealing "the fundamental truth that everything is 
in a process of changing or becoming." Allan C. Hutchinson, 
Patrick J. Monahan, glLaw, Politics, And The Critical Legal 
Scholars: The Unfolding Drama Of American Legal Thought," 36 
Stan. L. Rev. 199, 217 n. 70 (1984). This article was praised by 
Professor Freyfogle in his analysis of California's recent water 
law jurisprudence. Eric T. Freyfogle, "Context And Accommodation 
In Modern Property Law," 41 Stan. L. Rev. 1529, 1545-47 (1989). 
Professor Freyfogle describes the "critical legal studiesw 
perspective, as follows: "Entitlement issues . . . cannot be 
resolved neutrally and objectively, based either on formal reason 
or on the inherent nature of the-property item itself, because 
they raise questions of power, value, and social policy that are 
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inevitably political in nature." Id. at 1546. He argues that 
the assertion of political control over the process of defining 
water rights Ifhas regained for the public much of the power to 
prescribe water use practices" traditionally governed by the free 
market and the common law. Id. He praises the new development, 
as follows: "By.discarding all pretense that water use entitle- 
ments are clearly and permanently defined, the story casts aside 
the notion of neutral, rule-driven adjudications." - Id. 
Professor Freyfogle seems comforted that water rights which had 
once been "secureIg are suddenly mprecarious.n Id. at 1537. And 
he endorses the tempering of strict priorities by Ita sense of 
equitable sharing." Id. at 1537 n. 43. 

Professor Freyfoglers views on water rights have been 
recently cited approvingly in a book about water rights and 
related issues. Charles F. Wilkinson, Crossins The Next 
Meridian: Land, Water, And The Future Of The West (1992) at 290. 
Professor Wilkinson offers vehement criticism of federas reclama- 
tion rights and state appropriation rights. Id. at 21-22, 219- 
92. The e-ffects of these doctrines have become uunacceptable,N 
he says. Id. at 298. Accordingly, "el.iminatingl1 and 
nabolishingm them is required. Id. at 297, 305. In their stead 
he posits processes of "planningl1 by the ucommunity.u Id. at 
260. 

Similar opinions are expressed in another recent law 
book. Lawrence J. MacDonnell, Sarah F. Bates, eds., Natural 
Resources Policv And Law: Trends And Directions (1993). The 
editors write that a new understanding flcalls for major changes 
in existing laws and institutions," including the elimination of 
reclamation and appropriation rights and their replacement by 
government planning and management. Id, at 9. One contributor, 
Professor Getches, assails the same two doctrines and concludes: 
"Now the time is right and the ideas are ripe for change." Id. 
at 146. Another contributor, Professor Lazarus, postulates a 
shift from the old paradigm of private property, contract, and 
the free market to a new paradigm involving the ndeemphasisw of 
property where llgovernment will dictate the substance of the 
necessary restrictions." - Id. at 202, 213. 

similar themes are even more boldly advanced in a book 
published last year by four of the above mentioned law 
professors. Sarah F. Bates, David H. Getches, Lawrence J. 
MacDonnell, and Charles F.  ilki ins on, Searchina Out The Head- 
waters: Chanae And Rediscovery In Western Water Policv (1993). 
They mount a strong challenge to the wisdom of the water rights 
system underlying reclamation and appropriation law. Id. at 128- 
51. The professors advocate "breaking freew of those doctrines. 
Id. at 175. They urge "reshapingN traditional western water - 
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policy. Id. at 198, 202. The four would institute a new regime 
based on "what is 'right' instead of who has rights." Id. at 
179. 

Professor Gray published a law review article last year 
which incorporates many of these ideas. Brian E. Gray, "The 
Modern Era In California Water Law," 45 Hast. L.J. 249 (1994). 
He writes about nreallocationsw of water, including winvoluntaryu 
or llgovernment-mandatedm reallocations of the type now being 
undertaken by the Bureau under tfie Draft Plan. Id. at 249, 253, 
261, 262, 263, 272, 306. He describes involuntary reallocations 
to protect fish and wildlife as l1the most dramatic challenges to 
the existing allocational schemeM and as llemblematic of the . 
central themes of the modern era." Id. at 252, 260-61, 306. 
Professor Gray touts the importance of the "definitionN of a 
water right in such a way as to allow the government to "alterm 
it. Id. at 262. The new type of water right he favors is 

i.e., existing at government sufferance, and is 
vdynamicu, i.e., subject to change by government. Id. at 262, 
271. 

A competing vision about western water policy has been 
offered by a group of influential market resource economists. 
Terry L. Anderson, Donald R. Leal, Free Market Environmentalism 
(1991) at 32-33, 55-56, 99-120; Terry L. Anderson, ed., Water 
Riqhts: Scarce Resource Allocation, Bureaucracv, And The Environ- 
ment (1983); Terry L. Anderson, Water Crisis: Endina The Policy - 
Drouaht (1983). These economists are also critical of certain 
aspects of the reclamation program, including water development 
and marketing by the government, acreage limitations, interest 
subsidies, and environmental impacts. But they stoutly advocate 
well-defined and enforced water rights, including those created 
under federal reclamation law and state appropriation law, as a 
basis for voluntary reallocation in private water markets. They 
teach a principle of central importance: Without firm water 
riahts. there can be no water marketinq. 

The property rights/free market model advocated by 
these economists is supported by leading legal scholars. Charles 
J. Meyers, ~ichard A. Posner, Market Transfers Of Water Riahts: 
Toward An Im~roved Market In Water Resources (1971); Richard A. 
Epstein, "The Public Trust Doctrine," 7 Cato J. No. 2 (Fall 
1987). 

Professor Gray notes that to date government has chosen 
to exercise any authority to effect involuntary reallocations 
"sparingly." Id. at 307. As noted in a leading treatise, one 
scholar has opined that involuntary reallocation is "legally 
difficult." Robert E. Beck, ed., Waters And Water Riahts (1991) 
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5 16.03(a) at 331 n. 464. Beck also states that "there is little 
enthusiasm for the idean of involuntary reallocation. Id. 5 
16.04(a) at 370. However, the implementation of the Draft Plan 
by the Bureau is now resulting in just such an involunta-rn 
reallocation of Area I t s  water. 

3. Porter-Colosne Act 

In enacting the Porter-Cologne Water Quality control 
Act the Legislature found that "activities and factors which may 
affect the quality of the waters of the state shall be regulated 
to attain the highest water quality which is reasonable, consid- 
ering all demands being made and to be made on those waters and 
the total values involved, beneficial and detrimental, economic 
and social, tangible and intangible." Water Code f 13000. In 
adopting a water quality control plan the Board must take into 
account economic considerations. Id. at 5 13241(d). The Draft 
Plan as applied to Area I does not sufficiently consider the 
economic impacts of the reduced irrigation deliveries that the 
Bureau is unilaterally imposing under the Draft Plan. 

4. Administrative Procedure Act 

Board exercises of quasi-legislative power are subject 
to compliance .with the ~dministrative Procedure Act (tlAPAu). 
State Water Resources Control Board v. office of ~dministrative 
Law, 12 Cal. App. 4th 697 (1993). Under the APA, the notice of - 
proposed amendment of a regulation shall include various informa- 
tion relating thereto. Government Code 5 11346.5(a)(2), (3), 
( 7  ( 1 0 )  The Board must prepare and make available to the 
public an initial statement of reasons including a description of 
the uproblemN addressed, the wpurposeu of the amendment and the 
"rationalew about whey it is wnecessary,tt studies relied upon, 
and llalternativesw that would lessen the impact on small 
business. & at f 11346.7(a). The initial statement must also 
include the reasons for mandating tlspecific technologiestt and an 
analysis of whether alternatives would be "more effectivett or Itas 
effective and less burdensome." Id. at 5 11346.14. The Board 
"shall assess the potential for adverse economic impact on 
California business . . ., avoiding the imposition of unnecessary 
or unreasonable regulations or . . . compliance requirements. 
Id at 5 11346,53(a)(l). Its acts "shall be based on adequate A 

information concerning the need for, and consequencestt thereof. 
Id. at 5 11346.53 (a) ('1) (A) . The Board shall approve any regula- 
tion in compliance with the APA. Id. at 5 11347.5(a). 
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We have serious concerns that the procedure currently 
being followed by the Board for the adoption of the Draft Plan 
does not comport with these requirements of the APA, as applied 
to Area I. 

5. California Environmental oualitv Act . 

The Draft Environmental Report states (at VIII-62): 
"Reduced water deliveries in export areas as a result of imple- . 

mentation of the draft plan are expected to cause significant 
impacts." See also County of Fresno v. Andrus, 8 Envtl. L. Rep. 
20179 where the court found that reductions in irrigation 
deliveries would cause the following significant adverse impacts: 
It. . '. [Slerious and substantial overdrafts to the groundwater 
supply will result or be intensified in . . . Westlands Water 
District within Fresno and Kings Counties . . . . [Lland use 
patterns and cropping patterns will be altered throughout the San 
Joaquin, Coachella, and Imperial Valleys." 

However, the ~nvironmental Report goes on to state (at 
X-1) w[b]ecause implementation actions will not be fully formu- 
lated and established in this plan, the SWRCB cannot mitigate for 
the potential significant impacts of this plan through regulatory 
actions incorporated into the plan. Such regulatory actions must 
wait until the plan is implemented through a water right 
decision." This acknowledged deficiency in the environmental 
documentation again points out the wisdom of completing the water 
right decision before adopting any water quality control plan, at 
least one which the Bureau and other federal agencies can and 
will use to take away Area I t s  water rights. 

6. Judicial Review 

The above principles of law, as well as those discussed 
in the February 16, 1993 letter to the Board about D-1630, render 
highly problematic the Draft Plan, as it will apply to and affect 
Area I and the water rights of its farmers. 

Where an agency is charged with regulating in violation 
of applicable law, judicial review is nondeferential. Ontario 
Communitv Foundation. Inc. v. State Board of Eaualization, 35 
Cal. 3d 811, 816-17 (1984); 
Safetv & Health, 219 Cal. App. 3d 747, 757-58 (1990); California 
Assn. of Psvcholosv Providers v. RanK, 51 Cal. 3d 1, 11-12 
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(1990); Dunn-Edwards Cor~. v. Bav Area Air Oualitv Manaaement 
District, 9 Cal. App. 4th 644, 655 (1992). 

It is the hope of the Area I parties that they can work 
with the Board and its staff and other interested parties in the 
coming weeks and months with a view to Board action with respect 
to the Draft Plan which protects Area I water rights from direct 
or indirect impairment by the federal government. 

Very truly yours, 

Christopher G. Foster 

CGF: k: mad 


